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2011- 2012 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 5, 2011

Introduced by Sen. KRUEGER -- read twi ce and ordered printed, and when
printed to be conmitted to the Conmttee on Environnental Conservation

AN ACT to anend the environnental conservation law, in relation to the
natural gas exploration and extraction liability act of 2011

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the natural gas exploration and extraction liability act of 2011.

S 2. Legislative findings. 1. The legislature finds that the process
used to stinulate natural gas extraction referred to as high volune
hydraulic fracturing, also known as "hydro fracturing"” and "fracking,"
utilizes conponents that are often toxic, that are non-bi odegradable,
and that are virtually inpossible to renove once they enter the natura
envi ronnent. Anong the chemicals used are volatile organic conpounds
such as benzene, toluene, ethyl benzene, and xylene. Many of the chem -
cals used in this process are federally |isted hazardous substances, and
there is only mniml data about the rest. Many of these hazardous chem
i cal s are known carci nogens and ot hers can cause other |ife threatening
illnesses. As a result of the air and water pollution caused by such
expl oration and extraction operations people are exposed to endocrine
di srupting agents that can cause kidney, liver, heart, blood, and brain
damage.

2. Hi gh volune hydraulic fracturing requires the construction of |arge
wel | pads (up to five acres) to support the Ilarge nunber of trucks
delivering the fracking chem cals, water trucks, punp trucks and ot her
equi pnent. Such rmassive scale industrial activity causes excessive
noi se, disturbs underground water formations, vibrates surrounding
structures, and can result in earthquakes. MIlions of gallons of this
chem cally-laced water returns to the surface laden with salt, heavy
netal s and radi oactive elenments. This wastewater is often stored in open
pits until transported for ultinate disposal. WIldlife and farm aninmals
that have mistaken these pits for freshwater ponds have been kill ed.
Chemi cal s may evaporate fromthese pits, contributing to air pollution.
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Leaks and spills of fracking chemcals fromthe trucks and waste pits
cause contam nation of surface waters. The remainder of the fracking
fluid remains wunderground with the possibility of migrating or seeping
through fractures in the underground formations, cracks in the well-bore
casi ng, and through abandoned wells to pollute groundwater.

3. Wdespread use of high volume hydraulic fracturing di mnishes or
destroys the natural beauty of the land, depletes or interferes with the
nat ural sources of water used for donmestic and agricultural purposes,
di srupts the natural habitat of wildlife, inposes unaffordable costs on
muni ci palities and reduces property val ues thereby harm ng both honmeown-
ers and the nunicipalities in which such activities are | ocat ed.

4. Tourismis a mgjor industry for rmuch of the Marcellus Shale area.
The construction and operation of natural gas wells in such area wl|
have a | ong term negative effect upon such industry that will result in
| ost profits and di m ni shed busi ness val ue and | ost revenue to the nuni-
cipalities where such tourismventures are | ocat ed.

5. The natural gas industry has enbarked upon the procurenent in
unprecedented nunbers of mneral |eases fromprivate | andowners across a
broad section of New York state that overlays the "Marcellus Shale"
geol ogical structure for the purpose of utilizing high volune hydraulic
fracturing to extract and mne natural gas fromthe shale. It is not
unusual for 40%or nore of the land in such areas to be currently under
| ease (although such land is owed by a small mnority of |andowners in
the region) and, accordingly, the industry is poised to secure billions
of dollars in profits fromsuch extraction while potentially causing an
even (greater anount of danmage to non-participating |land owners and
renters, as well as to nmunicipalities and even visitors to the area.

6. The legislature further finds that the use of high volune hydraulic
fracturing techni ques constitutes a hazardous practice that will result
in large scal e damages to i nnocent parties.

7. The legislature further finds that |andowners who, subsequent to
the effective date of this act, enter into or extend | eases with natura
gas exploration, operation, transportation or extraction entities share
responsibility wth such entities for all damages shown to be caused by
such activities and that all responsible parties be held strictly liable
for danages resulting fromsuch activities.

S 3. Article 23 of the environnental conservation law is anended by
adding a newtitle 29 to read as foll ows:

TI TLE 29
NATURAL GAS EXPORTATI ON AND EXTRACTI ON LI ABI LI TY

SECTI ON 23-2901. DEFI NI TI ONS.

23-2903. STRICT LI ABILITY.

23-2905. JO NT AND SEVERAL LI ABILITY.

23-2907. STANDI NG OF MUNI Cl PAL CORPORATI ONS.

23-2909. ELEMENTS OF DAMAGES; TREBLE DAMAGES.

23-2911. ATTORNEY FEES.
S 23-2901. DEFI NI TI ONS.

AS USED IN THI'S TI TLE, UNLESS THE CONTEXT OTHERW SE REQUI RES:

1. "H GH VOLUVE HYDRAULI C FRACTURI NG' SHALL MEAN THE USE OF CHEM CALS,
WATER AND OTHER SUBSTANCES | NJECTED OR PUMPED | NTO A NATURAL GAS WELL TO
STI MULATE PRODUCTION OF THE MWELL IN VOLUVES | N EXCESS OF ONE HUNDRED
THOUSAND GALLONS | N A CONTI NUOUS TWENTY- FOUR HOUR PERI OD OR | N EXCESS OF
TWO HUNDRED FI FTY THOUSAND GALLONS | N ANY CONSECUTI VE THI RTY DAY PERI OD

2. "PERSON' SHALL MEAN ANY | NDI VI DUAL, ASSOCI ATION, CORPORATION OR
OTHER  ENTITY THAT ENGAGES |IN NATURAL GAS EXPLORATION, DRILLING
EXTRACTI ON OR TRANSPORTATI ON. THE TERM " PERSON' SHALL | NCLUDE ANY | NDI -
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VI DUAL, ASSOCI ATI ON, CORPORATI ON OR OTHER ENTI TY THAT OMNS AN | NTEREST
I N LAND THAT IS SUBJECT TO A LEASE OR OTHER GRANT THAT PERM TS SURFACE
RI GHTS, SUB-SURFACE RIGHTS OR BOTH SURFACE AND SUB- SURFACE RI GHTS FOR
THE PURPOCSE OF NATURAL GAS EXPLORATION, DRILLING OPERATION OR
EXTRACTI ON UNLESS SAI D LEASE OR GRANT WAS EXECUTED PRIOR TO THE EFFEC
TI VE DATE OF THI' S TI TLE.

S 23-2903. STRICT LIABILITY.

NATURAL GAS EXPLORATION, DRILLING EXTRACTION BY USE OF H GH VOLUMVE
HYDRAULI C FRACTURI NG TECHNI QUES AND TRANSPORTATI ON OF HYDROFRACTURI NG
CHEM CALS AND WASTE PRODUCTS, HAVI NG BEEN DEEMED HAZARDOUS ACTI VI TI ES BY
THE LEGQ SLATURE, ENTAIL STRICT LIABILITY ON THE PART OF ANY PERSON, AS
DEFINED IN TH' S TI TLE, THAT UNDERTAKES SUCH ACTIVITIES IN THE STATE.
NEI THER COWPLI ANCE W TH THE REQUI REMENTS OF THI S TI TLE, THE | SSUANCE OF
A PERM T FOR SUCH ACTI VI TI ES NOR THE EXERCI SES OF DUE CARE, SHALL EXCUSE
ANY SUCH PERSON FROM LI ABI LI TY FOR PERSONAL, PROPERTY OR OTHER ELEMENTS
OF DAMAGE PURSUANT TO THI'S TI TLE DETERM NED TO BE CAUSED BY SUCH HAZARD-
QUS ACTIVITIES. DI STINCTIONS BETWEEN DI RECT AND CONSEQUENTI AL DAMVAGE
SHALL NOT RELIEVE SUCH PERSON OF ABSCLUTE LIABILITY, SUCH PERSON S
I NTENT OR NEG.LI GENCE FOR ANY PERSONAL, PROPERTY OR OTHER ELEMENT OF
DAMAGE PURSUANT TO THI' S TI TLE NOTW THSTANDI NG
S 23-2905. JO NT AND SEVERAL LI ABI LITY.

THE LI ABI LI TY OF ANY PERSON AS DEFINED IN THIS TITLE SHALL BE JO NT
AND SEVERAL WTH THE LIABILITY OF ALL OTHER PERSONS FOUND LI ABLE FOR
DAMAGES RESULTI NG FROM THE SAME | NCI DENT, EVENT, NATURAL GAS OPERATI ON,
EXPLORATI ON OR EXTRACTI ON OR TRANSPORTATI ON ACTI VI TY.

S 23-2907. STANDI NG OF MUNI Cl PAL CORPORATI ONS.

FOR THE PURPOSES OF THI S TI TLE, ALL MJNI Cl PAL CORPORATI ONS, | NCLUDI NG
SCHOOL DI STRICTS, SHALL HAVE STANDI NG TO PURSUE ALL LEGAL REMEDI ES FOR
DAMAGES PURSUANT TO THI' S TI TLE.

S 23-2909. ELEMENTS OF DAMAGES; TREBLE DAMAGES.

1. IN ALL ACTIONS ARI SING FROM THE PROVI SIONS OF THI' S TI TLE, EVI DENCE
TENDI NG TO PROVE THE FOLLOW NG ELEMENTS OF DAMAGES SHALL BE ADM SSI BLE:
PERSONAL | NJURY AND WRONGFUL DEATH,

PROPERTY DAMAGE;

REDUCTI ON | N PROPERTY VALUE;

REDUCTI ON I N BUSI NESS VALUE, LOSS OF PROFITS;
ALL OTHER DAMAGES CAUSED BY SUCH ACTI VI TI ES; AND
. I N THE CASE OF MUNI Cl PAL CORPORATI ONS:

(1) DAMAGE TO AND MAI NTENANCE OF | NFRASTRUCTURE;

(2) LOSS OF REVENUE DUE TO REAL PROPERTY TAX REDUCTI ONS RESULTI NG FROM
SUCH EXPLORATI ON, DRI LLI NG, EXTRACTI ON AND TRANSPORTATI ON ACTI VI TI ES;

(3) COSTS | NCURRED BY EMERGENCY OPERATI ONS NECESSI TATED BY SUCH ACTI V-
| TIES; AND

(4) ALL OTHER DAMAGES CAUSED BY SUCH ACTI VI TI ES.

2. I N ANY ACTI ON ARI SI NG PURSUANT TO THIS TITLE, IF THE TRIER OF FACT
DETERM NES THAT ANY DEFENDANT ACTED W LLFULLY, MALICIOQUSLY OR W TH GRGCSS
NEGLI GENCE, THE COURT SHALL AWARD THREE TIMES THE AMOUNT OF DAMAGES
ESTABLI SHED BY THE TRI ER OF FACT.

S 23-2911. ATTORNEY FEES.

I N ANY ACTI ON ARI SI NG PURSUANT TO THI'S TI TLE, A PLAI NTI FF WHO HAS BEEN
AWARDED DAMAGES SHALL ALSO RECOVER REASONABLE ATTORNEY FEES AND EXPENSES
OF LI TI GATI ON FROM THE DEFENDANTS, JO NTLY AND SEVERALLY.

S 4. This act shall take effect on the ninetieth day after it shall
have becone a | aw
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