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STATE OF NEW YORK

7592
I N SENATE
June 5, 2012

I ntroduced by Sen. SALAND -- (at request of the Ofice of Court Adm nis-
tration) -- read twice and ordered printed, and when printed to be
conmitted to the Commttee on Rul es

AN ACT to anend chapter 367 of the laws of 1999, anending the «civil
practice law and rules and the judiciary law relating to authorization
of pilot programs permtting use of facsimle transm ssion or el ec-
tronic means to comence an action or special proceeding, in relation
to authorization of pilot prograns pernitting use of electronic neans
in certain courts; and to anend chapter 416 of the laws of 2009,
anmending the «civil practice law and rules relating to service of
papers by electronic nmeans, in relation to devel opnent of a program
relating to the wuse of electronic neans for the conmencenent of
certain actions; and providing for the repeal of certain provisions of
chapter 367 of the laws of 1999 upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Since 1999, the state has steadily expanded its programi
the use of electronic neans for the comencenent of actions and th
exchange of |egal papers and other docunents between parties i
proceedi ngs in New York's civil courts. Throughout this expansion, thi
program has consi stently denonstrated success, neasured by its reliabi
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ity, efficiency, convenience and savings in tine and noney for the |
gating public and for the courts.

Finding that use of electronic filing in judicial proceedings also is
expandi ng rapidly across the nation, and believing that the benefits
heretofore realized in New York through its use in civil proceedi ngs can
likewise be realized through its expansion into crimnal and famly
court proceedings, the legislature enacts this neasure to provide the
necessary aut hori zati on.

Introduction of electronic filing in the civil court proceedi ngs was
begun slowy in New York. This was to ensure that inportant rights would
not be jeopardi zed as bench and bar gai ned experience with use of the
technologies involved in such filing. The |egislature now finds that
proceedings in crimnal and famly courts can present their own unique
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conplications and that, whatever the hopes and expectations nay be for a
successful deploynent of electronic filing in the those courts, it is in
the public interest that bench and bar deliberately and carefully
explore its use. Accordingly, this act Iimts the initial authorization
for such use. This authorization, inthe form of a three-year pilot
program wll permt a careful exam nation by all affected interests to
ensure that no rights are prejudiced and that the admnistration of
justice is not in any nmanner conproni sed. Under this pilot program
el ectronic filing may be used in only a limted nunmber of crimnal supe-
rior courts and famly courts, and then only where the chief admnistra-
tor of the courts is satisfied that the circunstances are right for such
use. To further ensure that all affected interests are ready and able to
participate in the pilot, this act also requires that, while the pilot
operates, the principal local interests to be affected -- district
attorney, crimnal defense bar and county clerk is the crimnal courts;
authorized presentnment agencies and child protective agencies in the
famly courts -- all acquiesce therein.

S 2. Chapter 367 of the laws of 1999, anmending the civil practice |aw
and rules and the judiciary law relating to authorization of pilot
progranms permtting use of facsimle transnmi ssion or electronic neans to
commence an action or special proceeding, is amended by adding two new
sections 6-a and 6-b to read as foll ows:

S 6-A (A NOTWTHSTANDI NG ANY OTHER PROVISION OF LAW THE CH EF
ADM NI STRATOR OF THE COURTS, WTH THE APPROVAL OF THE ADM NI STRATI VE
BOARD OF THE COURTS, MAY PROMULGATE RULES AUTHORI ZI NG A PROGRAM | N THE
USE OF ELECTRONI C MEANS | N THE SUPREME COURT AND IN THE COUNTY COURT
FOR (1) THE FILING WTH A COURT OF AN ACCUSATORY | NSTRUMENT FOR THE
PURPCSE OF ACQUI RING JURI SDI CTION I N A SUPERI OR COURT, AS PROVIDED BY
ARTI CLES 195 AND 200 OF THE CRI M NAL PROCEDURE LAW AND (2) THE FI LI NG
AND SERVI CE OF PAPERS | N PENDI NG CRI M NAL ACTI ONS AND PROCEEDI NGS.

(B) (1) EXCEPT AS OTHERW SE PROVIDED I N THI' S SUBDI VI SI ON, PARTI CI PATI ON
IN THI S PROGRAM SHALL BE STRICTLY VOLUNTARY AND WLL TAKE PLACE ONLY
UPON CONSENT OF ALL PARTIES IN THE CRI M NAL ACTI ON OR PROCEEDI NG EXCEPT
THAT A PARTY'S FAILURE TO CONSENT TO PARTI Cl PATI ON SHALL NOT BAR ANY
OTHER PARTY TO THE ACTI ON FROM FI LI NG AND SERVI NG PAPERS BY ELECTRONI C
MEANS UPON THE COURT OR ANY OTHER PARTY TO SUCH ACTI ON OR PROCEEDI NG WHO
HAS CONSENTED TO PARTI Cl PATI ON. FI LI NG AN ACCUSATORY | NSTRUMENT BY ELEC-
TRONIC MEANS W TH THE COURT FOR THE PURPOSE OF CONFERRI NG JURI SDI CTI ON
OVER A CRIM NAL ACTI ON UPON SUCH COURT SHALL NOT REQUI RE THE CONSENT OF
ANY OTHER PARTY.

(2) THE CH EF ADM NI STRATOR MAY ELI M NATE THE REQUI REMENT OF CONSENT
TO PARTI CI PATION IN THI' S PROGRAM | N SUPREME AND COUNTY COURTS OF NOT
MORE THAN SIX COUNTIES PROVIDED HE OR SHE MAY NOT ELI M NATE SUCH
REQUI REMENT FOR A COURT W THOUT THE CONSENT OF THE DI STRICT ATTORNEY,
THE CRIM NAL DEFENSE BAR (AS REPRESENTED BY THE HEAD OF A LEGAL AID
SCCI ETY, PUBLI C DEFENDER OR PRESI DENT OF A LOCAL BAR ASSOCI ATION, AS
APPROPRI ATE) AND THE COUNTY CLERK OF THE COUNTY I N VWH CH SUCH COURT
PRESI DES.

(O WHERE THE CH EF ADM NI STRATOR ELIM NATES THE REQUI REMENT OF
CONSENT AS PROVI DED | N PARAGRAPH (2) OF SUBDIVISION (B) OF THI S SECTI ON,
HE OR SHE SHALL SHALL AFFORD COUNSEL THE OPPORTUNI TY TO OPT QUT OF THE
PROGRAM VI A PRESENTATI ON OF A PRESCRIBED FORM TO BE FILED WTH THE
COURT WHERE THE CRIM NAL ACTION IS PENDI NG SAID FORM WH CH SHALL NOT
BE PART OF THE CASE RECORD, SHALL PERM T AN ATTORNEY TO OPT QUT OF
PARTI Cl PATION | N THE PROGRAM UNDER ANY OF THE FOLLOW NG Cl RCUMSTANCES,
N WH CH EVENT, HE OR SHE WLL NOT BE COVPELLED TO PARTI Cl PATE:
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(1) WHERE THE ATTORNEY CERTIFIES I N GOOD FAI TH THAT HE OR SHE LACKS
THE COWUTER HARDWARE AND/ OR CONNECTI ON TO THE | NTERNET AND/ OR SCANNER
OR OTHER DEVI CE BY WH CH DOCUMENTS MAY BE CONVERTED TO AN ELECTRONI C
FORVAT; OR

(2) WHERE THE ATTORNEY CERTIFIES I N GOOD FAI TH THAT HE OR SHE LACKS
THE REQUI SI TE KNOALEDGE | N THE OPERATI ON OF SUCH COWPUTERS AND/ OR SCAN-
NERS NECESSARY TO PARTI Cl PATE. FOR THE PURPCSES OF TH S PARAGRAPH, THE
KNOAWLEDGE OF ANY EMPLOYEE OF AN ATTORNEY, OR ANY EMPLOYEE OF THE ATTOR-
NEY'S LAW FIRM OFFICE OR BUSI NESS WHO | S SUBJECT TO SUCH ATTORNEY' S
DI RECTI ON, SHALL BE | MPUTED TO THE ATTORNEY.

NOTW THSTANDI NG THE FOREGO NG (1) WHERE A PARTY IS NOT REPRESENTED
BY COUNSEL, HE OR SHE MAY NOT PARTI Cl PATE I N THE PROGRAM EXCEPT UPON
PERM SSI ON OF THE COURT; AND (I11) A COURT MAY EXEMPT ANY ATTORNEY FROM
BEI NG REQUI RED TO PARTI Cl PATE | N THE PROGRAM UPON APPLI CATI ON FOR SUCH
EXEMPTI ON, SHOW NG GOCD CAUSE THEREFOR.

(D) FOR PURPOSES OF THI'S SECTION, "ELECTRONIC MEANS' SHALL BE AS
DEFINED |IN SUBDI VISION (F) OF RULE 2103 OF THE CI VIL PRACTI CE LAW AND
RULES.

(E) (1) NOTHING IN THI S SECTI ON SHALL AFFECT OR CHANGE ANY EXI STI NG
LAWS GOVERNI NG THE SEALI NG AND CONFI DENTI ALI TY OF COURT RECORDS | N CRI M
I NAL  PROCEEDI NGS, NOR SHALL THI S SECTI ON BE CONSTRUED TO COWPEL A PARTY
TO FI LE A SEALED DOCUVMENT BY ELECTRONI C MEANS.

(2) NOTW THSTANDI NG ANY OTHER PROVI SION OF THI' S SECTI ON, NO PAPER OR
DOCUMENT  THAT |S FILED BY ELECTRONI C MEANS | N A CRI M NAL PROCEEDI NG I N
SUPREME COURT OR COUNTY COURT SHALL BE AVAI LABLE FOR PUBLI C | NSPECTI ON
ON-LINE; PROVI DED, HOWEVER, THAT TH S PARAGRAPH SHALL NOT PROH BI' T THE
CH EF ADM NI STRATOR, IN THE EXERCISE OF HIS OR HER DI SCRETION, FROM
PCSTI NG PAPERS OR DOCUMENTS THAT HAVE NOT BEEN SEALED PURSUANT TO LAW ON
A PUBLIC WEBSI TE MAI NTAI NED BY THE UNI FI ED COURT SYSTEM WHERE: (1) THE
VEBSI TE | S NOT' THE WEBSI TE ESTABLI SHED BY THE RULES PROMJULGATED PURSUANT
TO SUBDI VI SION (A) OF THI'S SECTION, AND (I1) TO DO SO WOULD BE IN THE
PUBLI C | NTEREST.

S 6-B. (A NOTWTHSTANDI NG ANY OTHER PROVISION OF LAW THE CH EF
ADM NI STRATOR OF THE COURTS, WTH THE APPROVAL OF THE ADM N STRATI VE
BOARD OF THE COURTS, MAY PROMULGATE RULES AUTHORI ZI NG A PROGRAM I N THE
USE OF ELECTRONI C MEANS I N THE FAM LY COURT FOR (1) THE ORI G NATION OF
PROCEEDI NGS I N SUCH COURT, AND (2) THE FI LI NG AND SERVI CE OF PAPERS I N
PENDI NG PROCEEDI NGS.

(B) (1) EXCEPT AS OTHERWSE PROVIDED IN TH'S SUBD VISION, PARTIC
| PATION |IN TH S PROGRAM SHALL BE STRI CTLY VOLUNTARY AND W LL TAKE PLACE
ONLY UPON CONSENT OF ALL PARTIES |IN THE PROCEEDI NG EXCEPT THAT A
PARTY'S FAILURE TO CONSENT TO PARTIClI PATI ON SHALL NOT BAR ANY OTHER
PARTY FROM FI LI NG AND SERVI NG PAPERS BY ELECTRONI C MEANS UPON THE COURT
OR ANY OIHER PARTY TO SUCH PROCEEDI NG WHO HAS CONSENTED TO PARTI G-
| PATION.  FILING A PETITION WTH THE COURT BY ELECTRONI C MEANS FOR THE
PURPOSE OF ORI G NATI NG A PROCEEDI NG SHALL NOT REQUI RE THE CONSENT OF ANY
OTHER PARTY.

(2) IN THE RULES PROMULGATED PURSUANT TO SUBDIVISION (A) OF TH' S
SECTION, THE CH EF ADM NI STRATOR NMAY ELIM NATE THE REQU REMENT OF
CONSENT TO PARTICI PATION |IN TH S PROGRAM I N FAM LY COURTS OF NOT MORE
THAN SI X COUNTI ES FOR:

(1) THE FILING WTH THE COURT OF A PETITION ORI G NATING A JUVEN LE
DELI NQUENCY PROCEEDI NG UNDER ARTICLE 3 OF THE FAMLY COURT ACT BY A
PRESENTMENT AGENCY AS DEFI NED I N SECTI ON 301.2 OF SUCH ACT,;

(1'l') THE FILING WTH THE COURT OF A PETI TI ON ORI G NATING A PROCCEEDI NG
TO DETERM NE ABUSE OR NEGLECT PURSUANT TO ARTI CLE 10 OF THE FAM LY COURT
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ACT BY A CH LD PROTECTIVE AGENCY, AS DEFINED I N SECTI ON 1012 OF SUCH
ACT; AND

(I'11) THE FILING AND SERVICE OF PAPERS | N PROCEEDI NGS SPECI FIED I N
SUBPARAGRAPHS (1) AND (I1) OF THI S PARAGRAPH WHERE, PURSUANT TO SUCH
SUBPARAGRAPHS, SUCH PROCEEDI NGS WERE ORI G NATED I N THE COURT BY ELEC
TRONI C FI LI NG

NOTW THSTANDI NG THE FOREGO NG THE CH EF ADM NI STRATOR MAY NOT ELIM -
NATE THE REQUI REMENT OF CONSENT TO PARTI Cl PATI ON W THOUT THE CONSENT OF
EACH AUTHORI ZED PRESENTMENT AGENCY AND CHI LD PROTECTIVE AGENCY OF AN
AFFECTED COUNTY.

(© WHERE THE CH EF ADM NI STRATOR ELIM NATES THE REQUI REMENT OF
CONSENT AS PROVI DED | N PARAGRAPH 2 OF SUBDIVISION (B) OF TH'S SECTI ON,
HE OR SHE SHALL AFFORD COUNSEL THE OPPORTUNITY TO OPT OQUT OF THE
PROGRAM VI A PRESENTATI ON OF A PRESCRIBED FORM TO BE FILED WTH THE
CLERK OF THE COURT WHERE THE PROCEEDI NG |'S PENDI NG SAID FORM WH CH
SHALL NOT BE PART OF THE CASE RECORD, SHALL PERM T AN ATTORNEY TO OPT
QUT OF PARTICI PATION I N THE PROGRAM UNDER ANY OF THE FOLLOW NG Cl RCUM
STANCES, I N WHI CH EVENT, HE OR SHE WLL NOT BE COWELLED TO PARTI Cl PATE:

(1) WHERE THE ATTORNEY CERTIFIES I N GOOD FAI TH THAT HE OR SHE LACKS
THE COWUTER HARDWARE AND/ OR CONNECTI ON TO THE | NTERNET AND/ OR SCANNER
OR OTHER DEVI CE BY WHI CH DOCUMENTS MAY BE CONVERTED TO AN ELECTRONIC
FORMAT; OR

(2) WHERE THE ATTORNEY CERTIFIES I N GOOD FAI TH THAT HE OR SHE LACKS
THE REQUI SI TE KNOALEDGE | N THE OPERATI ON OF SUCH COWPUTERS AND/ OR SCAN-
NERS NECESSARY TO PARTI Cl PATE. FOR THE PURPOSES OF THI S PARAGRAPH, THE
KNOALEDGE OF ANY EMPLOYEE OF AN ATTORNEY, OR ANY EMPLOYEE OF THE ATTOR-
NEY'S LAW FIRM OFFICE OR BUSINESS WHO | S SUBJECT TO SUCH ATTORNEY' S
DI RECTI ON, SHALL BE | MPUTED TO THE ATTORNEY.

NOTW THSTANDI NG THE FOREGO NG (1) WHERE A PARTY | S NOT REPRESENTED BY
COUNSEL, HE OR SHE MAY NOT PARTICIPATE IN THE PROGRAM EXCEPT UPON
PERM SSION OF THE COURT; AND (I1) A COURT MAY EXEMPT ANY ATTORNEY FROM
BEI NG REQUI RED TO PARTI Cl PATE | N THE PROGRAM UPON APPLI CATION FOR SUCH
EXEMPTI ON, SHOW NG GOOD CAUSE THEREFOR.

(D) FOR PURPCSES OF THI'S SECTION, "ELECTRONI C MEANS' SHALL BE AS
DEFI NED I N SUBDI VI SION (F) OF RULE 2103 OF THE CIVIL PRACTICE LAW AND
RULES.

(E) NOTW THSTANDI NG ANY PROVI SION OF THI' S SECTI ON, NO PAPER OR DOCU-
MENT THAT IS FILED BY ELECTRONI C MEANS I N A PROCEEDING IN FAMLY COURT
SHALL BE AVAI LABLE FOR PUBLI C | NSPECTI ON ON- LI NE.

S 3. Subparagraphs 1 and 2 of paragraph (B) of subdivision (b) of
section 6 of chapter 367 of the |aws of 1999, anending the <civil prac-
tice law and rules and the judiciary law relating to authorization of
pilot progranms pernmitting use of facsimle transmssion or electronic
nmeans to conmence an action or special proceeding, are REPEALED, subpar-
agraphs 3, 4 and 5 of such paragraph (B) are renunbered to be subpara-
graphs 1, 2 and 3 and subparagraph 1, as anended by chapter 543 of the
laws of 2011 and as renunbered by this section, is anmended to read as
fol | ows:

1. One or nore classes of cases (excluding natrinonial actions as
defined by the civil practice law and rules, election | aw proceedi ngs,
proceedi ngs brought pursuant to article 78 of the civil practice |aw and
rul es, and proceedi ngs brought pursuant to the nental hygiene law) in
supreme court in ERIE, Livingston, Mnroe, Rockland, Tonpkins, Allegany,
Essex, Onondaga, SUFFOLK and Westchester counties AND I N THE COUNTI ES
WTH N THE C TY OF NEW YORK, and
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S 4. Subdivisions (c) and (d) of section 6 of chapter 416 of the |aws
of 2009, anending the civil practice law and rules relating to service
of papers by el ectronic nmeans, as added by chapter 543 of the [|aws of
2011, are anended to read as foll ows:

(c)(1) The [chief admi nistrator shall create an] advisory conmttee to
consult with [himor her] THE CH EF ADM NI STRATOR regardi ng the devel op-
ment of a program relating to the wuse of electronic neans for the
commencenent of crimnal actions and the filing and service of papers in
pendi ng crimnal actions and proceedings IS CONTINUED. The comittee

shal | consist of such nunber of nmenbers as will enable the chief adm n-
istrator to obtain input fromthose who ARE OR woul d be affected by such
el ectronic filing program and such nenbers shall include county clerks;

chi ef clerks of suprene, county and other courts; district attorneys;
not-for-profit |egal service providers; public defenders; statew de and
| ocal specialty bar associati ons whose nenbershi p devotes a significant
portion of their practice to assigned crimnal cases pursuant to subpar-
agraph (i) of paragraph (a) of subdivision 3 of section 722 of the coun-

ty law, institutional providers of crimnal defense services and other
menbers of the crimnal defense bar; representatives of victinms' rights
or gani zati ons; unaffiliated attorneys who regul arly appear in

proceedi ngs that ARE OR would be affected by such electronic filing
program and other interested nmenbers of the crimnal justice conmunity.
Such conmittee shall help the chief adm nistrator to eval uate the inpact
of such electronic filing programon litigants including unrepresented
parties, practitioners and the courts and to obtain input fromthose who
ARE OR would be affected by such electronic filing program including
district attorneys, not-for-profit |egal service providers, public
defenders, statew de and | ocal specialty bar associations whose nenber-
ship devotes a significant portion of their practice to assigned crim-
nal cases pursuant to subparagraph (i) of paragraph (a) of subdivision 3
of section 722 of the county law, institutional providers of crimna
def ense services and ot her nenbers of the crimnal defense bar, repre-
sentatives of victinms' rights organizations, unaffiliated attorneys who
regul arly appear in proceedings that ARE OR would be affected by such
electronic filing programand other interested nenbers of the crimna
justice comunity.

(2) No later than January 1, [2012] 2015, the chief adm nistrator of
the courts shall submt to the |egislature, the governor and the chief
judge of the state a report of the evaluation including the entities or
i ndividuals consulted, the input received, any recomendati ons of the
advi sory commttee to the chief admnistrator, along wth recomenda-
tions for legislation [authorizing the devel opnent of a programrel at-
ing] N RELATION to the use of electronic neans for the comrencenent of
crimnal actions and the filing and service of papers in pending crim -
nal actions and proceedings. TH S REPORT SHALL DEVOTE SPECI AL ATTENTI ON
TO THE QUESTI ON WHETHER SUCH USE OF ELECTRONI C MEANS SHALL BE AUTHORI ZED
IN THE LOCAL CRI M NAL COURTS OF THE STATE. IN THE REPORT, THE CH EF
ADM NI STRATOR ALSO SHALL ADDRESS | SSUES THAT BEAR UPON THE NEED FOR THE
COURTS, DI STRI CT ATTORNEYS AND OTHERS TO RETAI N PAPERS FI LED W TH COURTS
OR SERVED UPON PARTIES I N CRIM NAL PROCEEDI NGS WHERE ELECTRONIC MEANS
CAN OR HAVE BEEN USED AND MAKE RECOMVENDATI ONS FOR SUCH CHANGES | N LAWS
REQUI RI NG RETENTI ON OF SUCH PAPERS AS TO THE CHI EF ADM NI STRATOR MAY
SEEM APPROPRI ATE.

(d) (1) The [chief adm nistrator shall create an] advisory comittee
to consult with [himor her] THE CH EF ADM N STRATOR regarding the
devel opnent of a programrelating to the use of electronic neans for the
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origination of juvenile delinquency proceedi ngs under article 3 of the
famly court act and abuse or negl ect proceedings pursuant to article 10
of the famly court act in famly court and the filing and service of
papers in such pending proceedings IS CONTINUED. The conmttee shal
consi st of such nunber of menbers as will enable the chief adm nistrator
to obtain input fromthose who ARE OR woul d be affected by such elec-
tronic filing [prograns] PROGRAM and such nmenbers shall include chief
clerks of famly courts; representatives of authorized presentnent and
child protective agencies; other appropriate county and city government
officials; institutional providers of |egal services for children and/or
parents; not-for-profit Iegal service providers; public defenders;
attorneys assigned pursuant to article 18-B of the county |aw, and ot her
menbers of the famly court bar; representatives of victins' rights
organi zations; unaffiliated attorneys who regul arly appear in
proceedings that ARE OR would be affected by such electronic filing
program and other interested nmenbers of the famly practice conmunity.
Such conmittee shall help the chief adm nistrator to eval uate the inpact
of such electronic filing programon litigants including unrepresented
parties, practitioners and the courts and to obtain input fromthose who
ARE OR woul d be affected by such electronic filing program including
representatives of authorized presentnent and child protective agenci es,
other appropriate county and city governnent officials, institutiona
provi ders of legal services for children and/or parents, not-for-profit
| egal service providers, public defenders, attorneys assigned pursuant
to article 18-B of the county |aw and ot her nenbers of the famly court
bar, representatives of wvictinms' rights organizations, unaffiliated
attorneys who regularly appear in proceedings that ARE OR would be
affected by such electronic filing program and other interested nenbers
of the crimnal justice comunity.

(2) No Ilater than January 1, [2012] 2015, the chief admnistrator of
the courts shall submt to the legislature, the governor and the chief
judge of the state a report of the evaluation including the entities or
i ndi vi dual s consul ted, input received, any recomendations of the advi-
sory conmttee to the chief admnistrator, along with recomendations
for legislation [authorizing the devel opnment of a program relating] |IN
RELATION to the use of electronic neans for the origination of juvenile
del i nquency proceedi ngs under article 3 of the famly court act and
abuse or negl ect proceedings pursuant to article 10 of the famly court
act in famly court and the filing and service of papers in such pending
proceedi ngs.

S 5. This act shall take effect imediately; provided, however, that
sections 6-a and 6-b of chapter 367 of the |aws of 1999, as added by
section two of this act, shall expire and be deenmed repealed Septenber
1, 2015; and provided further that the amendnents nade to paragraph (B)
of subdivision (b) of section 6 of chapter 367 of the laws of 1999 nmde
by section three of this act shall not affect the expiration and repea
of such provisions and shall be deenmed to be repeal ed therewth.



