Co~NOoOUI~,WNE

STATE OF NEW YORK

726
2011- 2012 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 5, 2011

Introduced by Sen. ROBACH -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business |aw, the public service |aw and the
state finance law, in relation to allowing individuals to register
their telefacsimle telephone nunbers wth the consunmer protection
board as part of the "do not call" statew de registry

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 399-z of the general business |aw, as anended by
chapter 344 of the laws of 2010, is amended to read as foll ows:

S 399-z. Tel emarketing; establishnment of no telemarketing sales calls
statewide registry; authorization of the transfer of tel ephone nunbers
on the no tel emarketing sales calls AND TELEFACSI M LE ADVERTI SI NG st at e-
wi de registry to the national "do-not-call" registry. 1. As used in this
section, the following terns shall have the foll ow ng neanings:

a. "Board" shall mean the consuner protection board;

b. "Director"” neans the executive director of the consuner protection
boar d;

c. "Custoner" neans any natural person who is a resident of this state
and who is or may be required to pay for or to exchange consideration
for goods and services offered through tel emarketing;

d. "Doing business in this state" neans conducting telephonic sales
calls: (i) from a location in this state; or (ii) froma location
outside of this state to consuners residing in this state;

e. "CGoods and services" neans any goods and services, and shal
include any real property or any tangi bl e personal property or services
of any ki nd;

f. "Negative option feature" nmeans, in an offer or agreement to sel
or provide any goods or services, a provision under which the custoner's
silence or failure to take an affirmative action to reject such goods or
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services or to cancel the agreenent is interpreted by the seller as
acceptance of the offer.

g. "Person" means any natural person, association, partnership, firm
corporation and its affiliates or subsidiaries or other business entity;

h. "Tel emarketer” neans any person who, for financial profit or
commercial purposes in connection with tel emarketing, nmakes tel emarket -
ing sales calls to a custonmer when the custoner is in this state or any
person who directly controls or supervises the conduct of a tel emarket-
er. For the purposes of this section, "comrercial purposes” shall rmean
the sale or offer for sale of goods or services;

i. "Telemarketing" means any plan, program or canpaign which is
conducted to i nduce paynent or the exchange of any other consideration
for any goods or services by use of one or nore tel ephones and which
i nvol ves nore than one tel ephone call by a telemarketer in which the
customer is located within the state at the time of the call. Tel emar-
keting does not include the solicitation of sales through nedia other
than by tel ephone calls;

j. "Telemarketing sales call" neans a tel ephone call nmade by a tele-
mar ket er or by any outbound tel ephone calling technology that delivers a
prerecorded nessage either to a customer or to their voicenail or

answering machine service for the purpose of inducing paynment or the
exchange of any other consideration for any goods or services;

k. "Unsolicited telenmarketing sales <call” nmeans any telemarketing
sales call other than a call nuade:

(i) in response to an express witten or verbal request of the custom
er called; or

(ii) in connection wth an established business rel ationship, which
has not been term nated by either party, unless such custoner has stated
to the tel emarketer that such custoner no | onger wishes to receive the
tel emarketing sales calls of such tel emarketer.

L. "UNSOLICI TED TELEFACSI M LE ADVERTI SEMENT" MEANS ANY TELEFACSI M LE
MESSAGE THAT PROMOTES GOODS AND SERVI CES FOR PURCHASE BY THE RECI PI ENT
OF SUCH MESSAGE, EXCEPT WHERE THE MESSAGE | S SENT TO A RECI PI ENT W TH
VH CH THE I NI TIATOR HAS HAD A PREEXI STING BUSINESS OR CONTRACTUAL
RELATI ONSHI P

M "TELEFACSI M LE" MEANS EVERY PROCESS | N WHI CH ELECTRONI C SI GNALS ARE
TRANSM TTED BY TELEPHONE LI NES FOR CONVERSI ON | NTO WRI TTEN TEXT,;

N. "TELEFACSI M LE ADVERTI SER' MEANS ANY PERSON, CORPCORATI ON, PARTNER-
SHI P OR ASSCCI ATI ON WHO | NI TI ATES UNSOLI Cl TED TELEFACSI M LE ADVERTI SE-
MENTS.

2. No telemarketer or seller shall engage in tel enarketing at any tine
ot her than between 8:00 AM and 9:00 P.M local tine unless the consum
er has given his or her express consent to the call at a different tine,
and shall provide, in a clear and coherent nmanner using words with
common and everyday neani ngs, at the beginning of each telemarketing
sales call all of the follow ng informtion:

(i) the telemarketer's nanme and the person on whose behal f the solic-
itation is being made, if other than the tel emarketer;

(ii) the purpose of the tel ephone call; and
(ii1) the identity of the goods or services for which a fee wll be
char ged.

3. Prior to the purchase of any good or service tel emarketers shal
di scl ose to the custoner the cost of the goods or services that are the
subject of the call and if the offer includes a negative option feature,
all material terns and conditions of the negative option feature,
including, but not limted to the fact that the custoner's account wll
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be charged unless the custonmer takes an affirmative action to avoid the
charges, the dates the charges will be submtted for paynment, and the
speci fic steps the custonmer nust take to avoid the charge.

4. a. The board is authorized to establish, nanage, and maintain a no
tel emarketing sales calls AND TELEFACSI M LE ADVERTI SI NG st at ewi de regi s-
try which shall contain a |ist of custoners who do not wish to receive
unsolicited telemarketing sales <calls. The board nay contract with a
private vendor to establish, manage and mai ntain such registry, provided
the private vendor has nmintai ned national no tel emarketing sales calls
registries for nore than two years, and the contract requires the vendor
to provide the no telemarketing sales calls AND TELEFACSI M LE ADVERTI S-
ING registry in a printed hard copy format and in any other format as
prescribed by the board. ANY TYPE OF COPY FORMAT MAI NTAI NED FOR TELE-
MARKETI NG SALES CALLS SHALL BE MAI NTAI NED FOR TELEFACSI M LE ADVERTI SI NG

b. The board is authorized to have the national "do-not-call" registry
establ i shed, managed and naintained by the federal trade conmm ssion
pursuant to 16 C.F.R Section 310.4 (b) (1) (iii) (B) serve as the New
York state no telemarketing sales calls AND TELEFACSIM LE ADVERTI SI NG
statewide registry provided for by this section. The board is further
authorized to take whatever adm nistrative actions nmay be necessary or
appropriate for such transition including, but not Iimted to, providing
the telephone nunbers of New York custoners registered on the no tele-
mar keti ng sal es calls AND TELEFACSI M LE ADVERTI SING statewi de registry
to the federal trade conm ssion, for inclusion on the national "do-not-
call" registry.

5. A No telemarketer or seller may nake or cause to be nade any unso-

icited telemarketing sales call to any custoner when that custoner's

I

t el ephone nunber has been on the national "do-not-call" registry, estab-
lished by the federal trade conm ssion, for a period of thirty-one days
prior to the date the <call is nmde, pursuant to 16 CFR Section

310.4(b) (1) (iii)(B)

B. NO TELEFACSI M LE ADVERTI SER MAY MAKE OR CAUSE TO BE MADE ANY UNSO
LI Cl TED TELEFACSI M LE ADVERTI SEMENT TO ANY CUSTOMER MORE THAN THI RTY
DAYS AFTER THE CUSTOVER S NAME AND TELEPHONE NUMBER OR NUVBERS APPEAR ON
THE THEN CURRENT QUARTERLY NO TELEMARKETI NG SALES CALLS AND TELEFACSI M
| LE ADVERTI SI NG REG STRY MADE AVAI LABLE BY THE BOARD PURSUANT TO SUBDI -
VI SION TWDO OF THI S SECTI ON

6. a. The board shall provide notice to custoners of the establishnent
of the national "do-not-call" registry. Any customer who w shes to be
i ncluded on such registry shall notify the federal trade conm ssion as
directed by rel evant federal regul ations.

b. Any conpany that provides |ocal tel ephone directories to custoners
inthis state shall informits custonmers of the provisions of this
section by nmeans of publishing a notice in such |ocal telephone directo-
ries.

C. ANY COWPANY IN THI S STATE THAT SELLS EQUI PMENT CAPABLE OF TRANSM T-
TING A TELEFACSIMLE SHALL |INFORM I TS CUSTOVERS OF THE PROVI SI ONS OF
THI' S SECTI ON BY MEANS OF POSTI NG A NOTI CE | SSUED BY THE BOARD

7. When the board has reason to believe a tel emarketer has engaged in
repeated unlawful acts in violation of this section, or when a notice of
hearing has been issued pursuant to subdivision eight of this section,
the board may request in witing the production of relevant docunents
and records as part of its investigation. If the person upon whom such
request was made fails to produce the docunents or records within thirty
days after the date of the request, the board may issue and serve
subpoenas to conpel the production of such docunents and records. |If any
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person shall refuse to conply with a subpoena issued under this section,
the board may petition a court of conpetent jurisdiction to enforce the
subpoena and such sanctions as the court may direct.

8. a. Wiere it is determned after hearing that any person has
vi ol ated one or nore provisions of this section, the director, or any
person deputized or so designated by himor her nmay assess a fine not to
exceed el even thousand dollars for each violation.

b. Any proceedi ng conducted pursuant to paragraph a of this subdivi-
sion shall be subject to the state adm nistrative procedure act.

c. Nothing in this subdivision shall be construed to restrict any
right which any person nmay have under any other statute or at conmon
| aw.

9. A person shall not be held liable for violating this section if:

a. the person has obtained a version of the "do-not-call" registry
from the federal trade conm ssion no nore than thirty-one days prior to
the date any tel emarketing call OR UNSCLI Cl TED TELEFACSI M LE ADVERTI SE-
MENT is made, pursuant to 16 C.F.R Section 310.4(b)(1)(iii)(B), and has

established, inplemented and wupdated witten policies and procedures
related to the requirenents of this section prior to the date any tele-
mar keting call is nmade;

b. the person has trained his or her personnel in the requirenents of
this section; and

c. the person naintains records denonstrating conpliance wth para-
graphs a and b of this subdivision and the requirenments of this section.

10. The board shall prescribe rules and regulations to adm nister this
secti on.

S 2. Section 92-d of the public service |aw, as anended by chapter 546
of the Ilaws of 2000, the opening paragraph as separately anended by
chapter 547 of the laws of 2000, is amended to read as foll ows:

S 92-d. Tel ephone solicitations. Each | ocal exchange tel ephone conpany
shall informits customers of the provisions of sections three hundred
ninety-nine-p [and], three hundred ninety-nine-z and three hundred
ni nety-ni ne-pp of the general business law and article ten-B of the
personal property law, as such provisions relate to the rights of
consuners with respect to telemarketers, sellers, the no telemarketing
sales [call] CALLS AND TELEFACSI M LE ADVERTI SI NG st at ewi de regi stry, and
aut omati c di al i ng-announci ng devi ces, by neans of:

1. Inserting a notice annually in the custonmers' billing statenents;
and

2. Publishing a notice in local tel ephone directories.

S 3. Section 97-ww of the state finance |aw, as added by chapter 547
of the Iaws of 2000, is anended to read as foll ows:

S 97-ww. [1.] Consuner protection account. 1. There is hereby estab-
lished in the joint custody of the state conptroller and the comm ssion-
er of taxation and finance an account within the m scel |l aneous specia
revenue fund to be known as the "consuner protection account.”

2. Such account shall consist of all fees and penalties received by
the state consuner protection board pursuant to article ten-B of the
personal property lawf,] AND section three hundred ninety-nine-z of the
general business |law, and any additional nonies appropriated, credited
or transferred to such account by the [Legislature] LEGQ SLATURE. Any
interest earned by the investnent of nonies in such account shall be
added to such account, becone part of such account, and be used for the
pur poses of such account.

3. Mnies in the account shall be available to the state consuner
protection board for the paynment of costs of producing and distributing
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educational materials and conducting educational activities relating to
the pronotion of the "[unsolicited] NO tel emarketing sales [call] CALLS
AND TELEFACSI M LE ADVERTI SI NG STATEW DE regi stry” and all related costs
and expenditures incurred in the adm nistration of section three hundred
ninety-nine-z of the general business law and article ten-B of the
personal property |aw.

4. Monies [in the account] shall be paid out of the account on the
audit and warrant of the state conptroller on vouchers certified or
approved by the EXECUTIVE DIRECTOR OF THE state consumer protection
board or [any officer or enployee designated by the executive director]
BY H'S OR HER DULY DESI GNATED REPRESENTATI VE, I N THE MANNER PRESCRI BED
BY LAW

S 4. Separability clause; construction. |If any part or provision of
this act or the application thereof to any person or circunstances be
adjudged invalid by any court of conpetent jurisdiction, such judgment
shall be confined in its operation to the part, provision or application
directly involved in the controversy in which such judgnent shall have
been rendered and shall not affect or inpair the validity of the remain-
der of this act or the application thereof to other persons or circum
st ances.

S 5. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw, provided, however, that effective i Mmedi ate-
ly, the addition, amendnment and/or repeal of any rules or regulations
necessary for the inplenmentation of section one of this act onits
effective date is authorized and directed to be made and conpl eted on or
bef ore such effective date.



