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STATE OF NEW YORK

S. 6733 A. 9555
SENATE- ASSEMBLY
March 14, 2012

IN SENATE -- Introduced by Sens. SALAND, GOLDEN, SKELCS -- (at request
of the Governor) -- read twice and ordered printed, and when printed
to be conmtted to the Commttee on Rul es

IN ASSEMBLY -- Introduced by M of A LENTOL, SILVER, WEINSTEIN
FARRELL, LAVINE, O DONNELL, CLARK, PAULIN -- Milti-Sponsored by -- M
of A BRINDI SI, BRONSON, CUSICK, GABRYSZAK, GOLDFEDER, HEVESI, LUPAR-
DO, MORELLE, QUART, RAMOS, WEI SENBERG, ZEBROWSKI -- (at request of the
Governor) -- read once and referred to the Committee on Codes

AN ACT to anend the crimnal procedure |aw and the executive law, in

relation to DNA testing of certain offenders convicted of a crine

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 440.30 of the <crimnal procedure
law i s amended to read as foll ows:

1. (A A notion to vacate a judgnent pursuant to section 440.10 OF
TH'S ARTICLE and a notion to set aside a sentence pursuant to section
440.20 OF THIS ARTICLE mnust be made in witing and upon reasonable
notice to the people. Upon the notion, a defendant who is in a position
adequately to raise nore than one ground should raise every such ground
upon which he OR SHE intends to chall enge the judgnment or sentence. |If
the notion is based upon the existence or occurrence of facts, the
notion papers nust contain sworn allegations thereof, whether by the
def endant or by another person or persons. Such sworn allegations nay be
based upon personal know edge of the affiant or upon information and
belief, provided that in the latter event the affiant nust state the
sources of such information and the grounds of such belief. The defend-
ant may further submt docunentary evidence or information supporting or
tending to support the allegations of the noving papers. The people may
file with the court, and in such case nust serve a copy thereof upon the
defendant or his OR HER counsel, if any, an answer denying or admtting
any or all of the allegations of the npbtion papers, and nay further
submt docunentary evidence or information refuting or tending to refute
such allegations. After all papers of both parties have been filed, and

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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after all docunentary evidence or information, if any, has been submt-
ted, the court rnust consider the same for the purpose of ascertaining
whet her the notion is determ nable without a hearing to resolve ques-
tions of fact.

(B) IN CONJUNCTION WTH THE FILING OR CONSI DERATI ON OF A MOTION TO
VACATE A JUDGMVENT PURSUANT TO SECTION 440.10 OF THIS ARTICLE BY A
DEFENDANT CONVI CTED AFTER A TRI AL, I N CASES WHERE THE COURT HAS ORDERED
AN EVI DENTI ARY HEARI NG UPON SUCH MOTI ON, THE COURT MAY ORDER THAT THE
PEOPLE PRODUCE OR MAKE AVAI LABLE FOR | NSPECTI ON PROPERTY, AS DEFI NED I N
SUBDI VI SI ON THREE OF SECTI ON 240.10 OF THIS PART, IN ITS POSSESSI ON,
CUSTODY, OR CONTROL THAT WAS SECURED I N CONNECTI ON W TH THE | NVESTI -
GATI ON OR PROSECUTI ON OF THE DEFENDANT UPON CREDI BLE ALLEGATI ONS BY THE
DEFENDANT AND A FINDI NG BY THE COURT THAT SUCH PROPERTY, | F OBTAI NED,
WOULD BE PROBATI VE TO THE DETERM NATI ON OF DEFENDANT' S ACTUAL | NNOCENCE,
AND THAT THE REQUEST | S REASONABLE. THE COURT SHALL DENY OR LIM T SUCH A
REQUEST UPON A FI NDI NG THAT SUCH A REQUEST, |F GRANTED, WOULD THREATEN
THE INTEGRITY OR CHAIN OF CUSTODY OF PROPERTY OR THE I NTEGRI TY OF THE
PROCESSES OR FUNCTI ONS OF A LABORATORY CONDUCTI NG DNA TESTING, POSE A
RISK OF HARM | NTI M DATI ON, EMBARRASSMENT, REPRI SAL, OR OTHER SUBSTAN-
TI ALLY NEGATI VE CONSEQUENCES TO ANY PERSON, UNDERM NE THE PROPER FUNC-
TI ONS OF LAW ENFORCEMENT | NCLUDI NG THE CONFI DENTI ALI TY OF | NFORMANTS, OR
ON THE BASIS OF ANY OTHER FACTOR | DENTI FI ED BY THE COURT I N THE | NTER-
ESTS OF JUSTI CE OR PUBLI C SAFETY. THE COURT SHALL FURTHER ENSURE THAT
ANY PROPERTY PRODUCED PURSUANT TO THI S PARAGRAPH IS SUBJECT TO A PROTEC-
TIVE ORDER, WHERE APPROPRI ATE. THE COURT SHALL DENY ANY REQUEST MADE
PURSUANT TO THI S PARAGRAPH WHERE:

(1) (1) THE DEFENDANT' S MOTI ON PURSUANT TO SECTION 440.10 OF TH'S
ARTI CLE DOES NOT SEEK TO DEMONSTRATE HI' S OR HER ACTUAL | NNOCENCE OF THE
OFFENSE OR OFFENSES OF WHICH HE OR SHE WAS CONVICTED THAT ARE THE
SUBJECT OF THE MOTION, OR (2) THE DEFENDANT HAS NOT PRESENTED CREDI BLE
ALLEGATI ONS AND THE COURT HAS NOT FOUND THAT SUCH PROPERTY, | F OBTAI NED,
WOULD BE PROBATI VE TO THE DETERM NATI ON OF THE DEFENDANT' S ACTUAL | NNO-
CENCE AND THAT THE REQUEST | S REASONABLE;

(1'l) THE DEFENDANT HAS MADE H S OR HER MOTI ON AFTER FI VE YEARS FROM
THE DATE OF THE JUDGVENT OF CONVI CTI ON; PROVI DED, HOWNEVER, THAT TH'S
LI M TATION PERI OD SHALL BE TOLLED FOR FI VE YEARS | F THE DEFENDANT IS IN
CUSTODY | N CONNECTI ON W TH THE CONVI CTI ON THAT IS THE SUBJECT OF HS OR
HER MOTI ON, AND PROVI DED FURTHER THAT, NOTW THSTANDI NG SUCH LI M TATI ON
PERI ODS, THE COURT MAY CONSI DER THE MOTI ON | F THE DEFENDANT HAS SHOM:
(A) THAT HE OR SHE HAS BEEN PURSU NG H'S OR HER RI GHTS DI LI GENTLY AND
THAT SOVE EXTRAORDI NARY Cl RCUMSTANCE PREVENTED THE TI MELY FI LI NG OF THE
MOTION, (B) THAT THE FACTS UPON WH CH THE MOTI ON | S PREDI CATED WERE
UNKNOWN TO THE DEFENDANT OR HI'S OR HER ATTORNEY AND COULD NOT HAVE BEEN
ASCERTAI NED BY THE EXERCI SE OF DUE DI LI GENCE PRI OR TO THE EXPI RATI ON OF
THE STATUTE OF LI M TATIONS; OR (C) CONSI DERI NG ALL Cl RCUMSTANCES OF THE
CASE | NCLUDI NG BUT NOT LIM TED TO EVI DENCE OF THE DEFENDANT'S GUI LT, THE
| MPACT OF GRANTI NG OR DENYI NG SUCH MOTI ON UPON PUBLI C CONFI DENCE | N THE
CRI M NAL JUSTI CE SYSTEM OR UPON THE SAFETY OR WELFARE OF THE COWMUNI TY,
AND THE DEFENDANT' S DI LI GENCE | N SEEKI NG TO OBTAI N THE REQUESTED PROPER-
TY OR RELATED RELI EF, THE |INTERESTS OF JUSTICE WOULD BE SERVED BY
CONSI DERI NG THE MOTI ON;

(1'1'1) THE DEFENDANT | S CHALLENG NG A JUDGVENT CONVI CTI NG HM OR HER OF
AN OFFENSE THAT |S NOT A FELONY DEFI NED I N SECTI ON 10. 00 OF THE PENAL
LAW OR
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(1V) UPON A FI NDI NG BY THE COURT THAT THE PROPERTY REQUESTED IN TH'S
MOTI ON WOULD BE AVAI LABLE THROUGH OTHER MEANS THROUGH REASONABLE EFFORTS
BY THE DEFENDANT TO OBTAI N SUCH PROPERTY.

S 2. Subdivision 1-a of section 440.30 of the crimnal procedure |aw,
as anmended by chapter 138 of the |laws of 2004, is anmended to read as
fol | ows:

l-a. (a) (1) Wiere the defendant's notion requests the performnce of
a forensic DNA test on specified evidence, and upon the court's determ -
nation that any evidence containing deoxyribonucleic acid ("DNA'") was
secured in connection wth the trial resulting in the judgnent, the
court shall grant the application for forensic DNA testing of such
evi dence upon its determnation that if a DNA test had been conducted on
such evidence, and if the results had been admtted in the trial result-
ing in the judgnent, there exists a reasonable probability that the
verdi ct woul d have been nore favorable to the defendant.

(2) WHERE THE DEFENDANT' S MOTI ON FOR FORENSI C DNA TESTI NG OF SPECI FI ED
EVI DENCE | S MADE FOLLOW NG A PLEA OF GUILTY AND ENTRY OF JUDGVENT THERE-
ON CONVI CTING HHM OR HER OF: (A) A HOM CI DE OFFENSE DEFINED | N ARTICLE
ONE HUNDRED TVENTY- FI VE OF THE PENAL LAW ANY FELONY SEX OFFENSE DEFI NED
I N ARTI CLE ONE HUNDRED THI RTY OF THE PENAL LAW A VI OLENT FELONY OFFENSE
AS DEFINED | N PARAGRAPH (A) OF SUBDI VI SI ON ONE OF SECTI ON 70.02 OF THE
PENAL LAW OR (B) ANY OTHER FELONY OFFENSE TO WHI CH HE OR SHE PLED GUI L-
TY AFTER BEI NG CHARGED | N AN | NDI CTMENT OR | NFORMVATI ON | N SUPERI OR COURT
W TH ONE OR MORE OF THE OFFENSES LI STED I N CLAUSE (A) OF TH' S SUBPARA-
GRAPH, THEN THE COURT SHALL GRANT SUCH A MOTI ON UPON | TS DETERM NATI ON
THAT EVI DENCE CONTAI NI NG DNA WAS SECURED | N CONNECTI ON W TH THE | NVESTI -
GATI ON OR PROSECUTI ON OF THE DEFENDANT, AND |IF A DNA TEST HAD BEEN
CONDUCTED ON SUCH EVI DENCE AND THE RESULTS HAD BEEN KNOWN TO THE PARTI ES
PRIOR TO THE ENTRY OF THE DEFENDANT' S PLEA AND JUDGVENT THEREQN, THERE
EXI STS A SUBSTANTI AL PROBABI LI TY THAT THE EVIDENCE WOULD HAVE ESTAB-
LI SHED THE DEFENDANT' S ACTUAL | NNOCENCE OF THE OFFENSE OR OFFENSES THAT
ARE THE SUBJECT OF THE DEFENDANT' S MOTI ON; PROVI DED, HOWAEVER, THAT:

(1) THE COURT SHALL CONSI DER WHETHER THE DEFENDANT HAD THE OPPORTUNI TY
TO REQUEST SUCH TESTI NG PRIOR TO ENTERING A GUI LTY PLEA, AND, WHERE |IT
FINDS THAT THE DEFENDANT HAD SUCH OPPORTUNI TY AND UNJUSTI FI ABLY FAI LED
TO DO SO, THE COURT NMAY DENY SUCH MOTI ON; AND

(1'l) A COURT SHALL DENY THE DEFENDANT' S MOTI ON FOR FORENSI C DNA TEST-
| NG WHERE THE DEFENDANT HAS MADE HI S OR HER MOTI ON MORE THAN FI VE YEARS
AFTER ENTRY OF THE JUDGVENT OF CONVI CTI ON; EXCEPT THAT THE LI M TATI ON
PERIOD MAY BE TOLLED | F THE DEFENDANT HAS SHOMWN: (A) THAT HE OR SHE HAS
BEEN PURSUI NG H' S OR HER RI GHTS DI LI GENTLY AND THAT SOVE EXTRAORDI NARY
Cl RCUMBTANCE PREVENTED THE TI MELY FI LI NG OF THE MOTI ON FOR FORENSI C DNA
TESTING (B) THAT THE FACTS UPON WHICH THE MOTION |S PRED CATED WERE
UNKNOWN TO THE DEFENDANT OR HI' S OR HER ATTORNEY AND COULD NOT HAVE BEEN
ASCERTAI NED BY THE EXERCI SE OF DUE DI LI GENCE PRI OR TO THE EXPI RATION OF
THI S STATUTE OF LI M TATIONS; OR (C) CONSI DERI NG ALL Cl RCUMSTANCES OF THE
CASE | NCLUDI NG BUT NOT LIM TED TO EVI DENCE OF THE DEFENDANT'S GUI LT, THE
| MPACT OF GRANTI NG OR DENYI NG SUCH MOTI ON UPON PUBLI C CONFI DENCE | N THE
CRI M NAL JUSTI CE SYSTEM OR UPON THE SAFETY OR WELFARE OF THE COVMUNI TY,
AND THE DEFENDANT' S DI LI GENCE | N SEEKI NG TO OBTAI N THE REQUESTED PROPER-
TY OR RELATED RELI EF, THE | NTERESTS OF JUSTI CE WOULD BE SERVED BY TOLL-
I NG SUCH LI M TATI ON PERI OD.

(b) I'n conjunction with the filing of a notion under this subdivision,
the court may direct the people to provide the defendant wth informa-
tion in the possession of the people concerning the current physical
| ocation of the specified evidence and if the specified evidence no
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| onger exists or the physical location of the specified evidence is
unknown, a representation to that effect and informati on and docunentary
evi dence in the possession of the people concerning the | ast known phys-
ical location of such specified evidence. If there is a finding by the
court that the specified evidence no |longer exists or the physica
| ocation of such specified evidence is unknown, such information in and
of itself shall not be a factor fromwhich any inference unfavorable to
the people may be drawn by the court in deciding a notion under this
section. The court, on notion of the defendant, may al so i ssue a subpoe-
na duces tecumdirecting a public or private hospital, |aboratory or
other entity to produce such specified evidence in its possession and/or
information and docunentary evidence in its possession concerning the
| ocation and status of such specified evidence.

(© I N RESPONSE TO A MOTI ON UNDER THI' S PARAGRAPH, UPON NOTICE TO THE
PARTIES AND TO THE ENTI TY REQUI RED TO PERFORM THE SEARCH THE COURT MAY
ORDER AN ENTITY THAT HAS ACCESS TO THE COVBINED DNA |NDEX SYSTEM
("CODIS") OR ITS SUCCESSOR SYSTEM TO COMPARE A DNA PROFI LE OBTAI NED FROM
PROBATI VE BI OLOd CAL MATERI AL GATHERED | N CONNECTI ON W TH THE | NVESTI -
GATI ON OR PROSECUTI ON OF THE DEFENDANT AGAI NST DNA DATABANKS BY KEYBQOARD
SEARCHES, OR A SIM LAR METHOD THAT DCES NOT | NVOLVE UPLOADI NG UPON A
COURT' S DETERM NATI ON THAT (1) SUCH PROFI LE COWLI ES W TH FEDERAL BUREAU
OF | NVESTI GATI ON OR STATE REQUI REMENTS, WH CHEVER ARE APPLI CABLE AND AS
SUCH REQUI REMENTS ARE APPLI ED TO LAW ENFORCEMENT AGENCI ES SEEKI NG SUCH A
COVPARI SON, AND THAT THE DATA MEET STATE DNA | NDEX SYSTEM AND OR
NATI ONAL DNA | NDEX SYSTEM CRI TERI A AS SUCH CRI TERI A ARE APPLI ED TO LAW
ENFORCEMENT AGENCI ES SEEKI NG SUCH A COVPARI SON AND (2) IF SUCH COWPAR-
| SON HAD BEEN CONDUCTED, AND |IF THE RESULTS HAD BEEN ADM TTED I N THE
TRIAL RESULTI NG | N THE JUDGVENT, A REASONABLE PROBABILITY EXISTS THAT
THE VERDI CT WOULD HAVE BEEN MORE FAVORABLE TO THE DEFENDANT, OR IN A
CASE | NVOLVING A PLEA OF GUILTY, |IF THE RESULTS HAD BEEN AVAILABLE TO
THE DEFENDANT PRIOR TO THE PLEA, A REASONABLE PROBABI LI TY EXI STS THAT
THE CONVI CTI ON WOULD NOT HAVE RESULTED. FOR PURPOSES OF THI'S SUBDI VI -
SION, A "KEYBOARD SEARCH' SHALL MEAN A SEARCH OF A DNA PROFI LE AGAI NST
THE DATABANK | N WHI CH THE PROFI LE THAT IS SEARCHED | S NOT UPLOADED TO OR
MAI NTAI NED | N THE DATABANK.

S 3. Subdivision 1 of section 240.40 of the crimnal procedure |aw, as
anended by chapter 558 of the laws of 1982, the opening paragraph as
anended by chapter 317 of the laws of 1983, is anmended to read as
fol | ows:

1. Upon notion of a defendant agai nst whom an indictnent, superior
court information, prosecutor's information, information, or sinplified
i nformati on chargi ng a m sdeneanor is pending, the court in which such
accusatory instrunment is pending:

(a) nust order discovery as to any material not disclosed upon a
demand pursuant to section 240.20, if it finds that the prosecutor's
refusal to disclose such material is not justified; (b) nmust, unless it
is satisfied that the people have shown good cause why such an order
should not be issued, order discovery or any other order authorized by
subdi vi si on one of section 240.70 as to any material not disclosed upon
demand pursuant to section 240.20 where the prosecutor has failed to
serve a tinely witten refusal pursuant to section 240.35; [and] (c) nay
order discovery with respect to any other property, which the people
intend to introduce at the trial, upon a showi ng by the defendant that
di scovery with respect to such property is material to the preparation
of his OR HER defense, and that the request is reasonable; AND (D) WHERE
PROPERTY IN THE PEOPLE' S POSSESSI ON, CUSTODY, OR CONTROL THAT CONSI STS
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OF A DEOXYRI BONUCLEIC ACID ("DNA") PROFILE OBTAINED FROM PROBATI VE
Bl OLOG CAL MATERI AL GATHERED | N CONNECTI ON W TH THE | NVESTI GATI ON OR
PROSECUTI ON OF THE DEFENDANT AND THE DEFENDANT ESTABLI SHES THAT SUCH
PROFI LE COWPLI ES W TH FEDERAL BUREAU OF | NVESTI GATI ON OR STATE REQUI RE-
MENTS, WH CHEVER ARE APPLI CABLE AND AS SUCH REQUI REMENTS ARE APPLIED TO
LAW ENFORCEMENT AGENCI ES SEEKI NG A KEYBOARD SEARCH OR SI M LAR COVPAR-
| SON, AND THAT THE DATA MEETS STATE DNA | NDEX SYSTEM OR NATI ONAL DNA
| NDEX SYSTEM CRITERIA AS SUCH CRI TERI A ARE APPLI ED TO LAW ENFORCEMENT
AGENCI ES SEEKI NG SUCH A KEYBOARD SEARCH OR SI M LAR COVPARI SON, THE COURT
MAY ORDER AN ENTI TY THAT HAS ACCESS TO THE COMVBI NED DNA | NDEX SYSTEM OR
I TS SUCCESSOR SYSTEM TO COVPARE SUCH DNA PROFI LE AGAI NST DNA DATABANKS
BY KEYBOARD SEARCHES, OR A SI M LAR METHOD THAT DOES NOT | NVOLVE UPLOAD-
I NG UPON NOTI CE TO BOTH PARTI ES AND THE ENTI TY REQUI RED TO PERFORM THE
SEARCH, UPON A SHOW NG BY THE DEFENDANT THAT SUCH A COVPARI SON IS MATE-
RIAL TO THE PRESENTATION OF H S OR HER DEFENSE AND THAT THE REQUEST IS
REASONABLE. FOR PURPCSES OF THI S PARAGRAPH, A "KEYBOARD SEARCH' SHALL
MEAN A SEARCH OF A DNA PROFI LE AGAI NST THE DATABANK I N WHI CH THE PROFI LE
THAT | S SEARCHED IS NOT UPLOADED TO OR MAI NTAI NED | N THE DATABANK. Upon
granting the notion pursuant to paragraph (c) [hereof] OF THIS SUBDI VI -
SION, the court shall, wupon notion of the people show ng such to be
material to the preparation of their case and that the request is
reasonable, <condition its order of discovery by further directing
di scovery by the people of property, of the same kind or character as
that authorized to be inspected by the defendant, which he OR SHE
intends to introduce at the trial.

S 4. Subdivision 1 of section 440.10 of the crimnal procedure law is
anmended by addi ng a new paragraph (g-1) to read as foll ows:

(G1) FORENSIC DNA TESTI NG OF EVI DENCE PERFORMED SI NCE THE ENTRY OF A
JUDGMVENT, (1) IN THE CASE OF A DEFENDANT CONVI CTED AFTER A GUILTY PLEA,
THE COURT HAS DETERM NED THAT THE DEFENDANT HAS DEMONSTRATED A SUBSTAN-
TI AL PROBABI LI TY THAT THE DEFENDANT WAS ACTUALLY | NNOCENT OF THE OFFENSE
OF WHICH HE OR SHE WAS CONVICTED, OR (2) IN THE CASE OF A DEFENDANT
CONVI CTED AFTER A TRIAL, THE COURT HAS DETERM NED THAT THERE EXI STS A
REASONABLE PROBABI LI TY THAT THE VERDI CT WOULD HAVE BEEN MORE FAVORABLE
TO THE DEFENDANT

S 5. Subdivision 7 of section 995 of the executive |aw, as anended by
chapter 2 of the laws of 2006, paragraph (a) as separately anended by
chapter 320 of the | aws of 2006 and paragraph (f) as amended by chapter
405 of the laws of 2010, is anended to read as foll ows:

7. "Designated offender” neans a person convicted of [and sentenced
for any one or nore of the follow ng provisions of the penal |[aw (a)
sections 120.05, 120.10, and 120.11, relating to assault; sections
125.15 through 125.27 relating to hom cide; sections 130.25, 130. 30,
130. 35, 130.40, 130.45, 130.50, 130.65, 130.67 and 130.70, relating to
sex offenses; sections 205.10, 205.15, 205.17 and 205.19, relating to
escape and ot her offenses, where the offender has been convicted wthin
the previous five years of one of the other felonies specified in this
subdi vi si on; or sections 255.25, 255.26 and 255.27, relating to incest,
a violent felony offense as defined in subdivision one of section 70.02
of the penal law, attenpted nmurder in the first degree, as defined in
section 110.00 and section 125.27 of the penal |aw, kidnapping in the
first degree, as defined in section 135.25 of the penal law, arson in
the first degree, as defined in section 150.20 of the penal |aw,
burglary in the third degree, as defined in section 140.20 of the pena
law, attenpted burglary in the third degree, as defined in section
110. 00 and section 140.20 of the penal law, a felony defined in article
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four hundred ninety of the penal law relating to terrorismor any
attenpt to commit an offense defined in such article relating to terror-
ismwhich is a felony; or (b) <crimnal possession of a controlled
substance in the first degree, as defined in section 220.21 of the pena
l aw; crim nal possession of a controlled substance in the second degr ee,
as defined in section 220.18 of the penal law, crimnal sale of a

controll ed substance, as defined in article 220 of the penal Ilaw, or
grand larceny in the fourth degree, as defined in subdivision five of
section 155.30 of the penal Ilaw, or (c) any msdeneanor or felony

defined as a sex offense or sexually violent offense pursuant to para-
graph (a), (b) or (c) of subdivision two or paragraph (a) of subdivision
three of section one hundred sixty-eight-a of the correction |aw, or (d)
any of the following felonies, or an attenpt thereof where such attenpt
is a felony offense:

aggravated assault upon a person l|less than eleven years old, as
defined in section 120.12 of the penal Ilaw, nmenacing in the first
degree, as defined in section 120.13 of the penal |aw, reckless endan-
gernent in the first degree, as defined in section 120.25 of the pena
law; stalking in the second degree, as defined in section 120.55 of the
penal law, crimnally negligent homcide, as defined in section 125.10
of the penal |aw, vehicular manslaughter in the second degree, as
defined in section 125.12 of the penal law, vehicular manslaughter in
the first degree, as defined in section 125.13 of the penal |aw,
persi stent sexual abuse, as defined in section 130.53 of the penal |aw
aggravated sexual abuse in the fourth degree, as defined in section
130. 65-a of the penal law, female genital nutilation, as defined in

section 130.85 of the penal law, facilitating a sex offense with a
control |l ed substance, as defined in section 130.90 of the penal |aw
unlawful inprisonnent in the first degree, as defined in section 135.10
of the penal law, custodial interference in the first degree, as defined
in section 135.50 of the penal law, crimnal trespass in the first
degree, as defined in section 140.17 of the penal |aw, crimnal tanper-
ing in the first degree, as defined in section 145.20 of the penal |aw

tanpering with a consumer product in the first degree, as defined in
section 145.45 of the penal |law, robbery in the third degree as defined
in section 160.05 of the penal law, identity theft in the second degree,
as defined in section 190.79 of the penal law, identity theft in the
first degree, as defined in section 190.80 of the penal |aw, pronoting
prison contraband in the first degree, as defined in section 205.25 of
the penal law, tanpering with a witness in the third degree, as defined
in section 215.11 of the penal law, tanpering with a witness in the
second degree, as defined in section 215.12 of the penal law, tanpering
with a witness in the first degree, as defined in section 215.13 of the
penal law, crimnal contenpt in the first degree, as defined in subdivi-
sions (b), (c) and (d) of section 215.51 of the penal |aw, aggravated
crimnal contenpt, as defined in section 215.52 of the penal |aw, bai

junmping in the second degree, as defined in section 215.56 of the pena
law, bail junping in the first degree, as defined in section 215.57 of
the penal law, patronizing a prostitute in the second degree, as defined
in section 230.05 of the penal law, patronizing a prostitute in the
first degree, as defined in section 230.06 of the penal |aw, pronoting
prostitution in the second degree, as defined in section 230.30 of the
penal law, pronoting prostitution in the first degree, as defined in
section 230.32 of the penal |law, conpelling prostitution, as defined in
section 230.33 of the penal |aw, dissemnating indecent nmaterials to
mnors in the second degree, as defined in section 235.21 of the pena
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| aw; dissem nating indecent materials to mnors in the first degree, as
defined in section 235.22 of the penal law, riot in the first degree, as
defined in section 240.06 of the penal law, crimnmnal anarchy, as defined
in section 240.15 of the penal |aw, aggravated harassnent of an enpl oyee
by an inmate, as defined in section 240.32 of the penal |aw, unlawf ul

surveillance in the second degree, as defined in section 250.45 of the
penal law, unlawful surveillance in the first degree, as defined in
section 250.50 of the penal |aw, endangering the welfare of a vul nerable
el derly person in the second degree, as defined in section 260.32 of the
penal |aw, endangering the welfare of a vulnerable elderly person in the
first degree, as defined in section 260.34 of the penal law, use of a
child in a sexual performance, as defined in section 263.05 of the pena

| aw; pronoting an obscene sexual performance by a child, as defined in
section 263.10 of the penal |aw, possessing an obscene sexual perform
ance by a child, as defined in section 263.11 of the penal |aw, pronot-
ing a sexual performance by a child, as defined in section 263.15 of the
penal |aw, possessing a sexual performance by a child, as defined in
section 263.16 of the penal |aw, crimnal possession of a weapon in the
third degree, as defined in section 265.02 of the penal Ilaw, crimna

sale of a firearmin the third degree, as defined in section 265.11 of
the penal law, crimnal sale of a firearmto a mnor, as defined in
section 265.16 of the penal |aw, unlawful wearing of a body vest, as
defined in section 270.20 of the penal law, hate crines as defined in
section 485.05 of the penal law, and crinme of terrorism as defined in
section 490.25 of the penal law, or (e) a felony defined in the pena

law or an attenpt thereof where such attenpt is a felony; or (f) any of
the foll owi ng m sdeneanors: assault in the third degree as defined in
section 120.00 of the penal |aw, attenpted aggravated assault upon a
person | ess than el even years old, as defined in section 110.00 and
section 120.12 of the penal |aw, attenpted nenacing in the first degree,

as defined in section 110.00 and section 120.13 of the penal |aw, nenac-
ing in the second degree as defined in section 120.14 of the penal |aw

menacing in the third degree as defined in section 120.15 of the pena

| aw; reckless endangernent in the second degree as defined in section
120. 20 of the penal law, stalking in the fourth degree as defined in
section 120.45 of the penal law, stalking in the third degree as defined
in section 120.50 of the penal law, attenpted stalking in the second
degree, as defined in section 110.00 and section 120.55 of +the pena

law;, crimnal obstruction of breathing or blood circulation as defined
in section 121.11 of the penal law, forcible touching as defined in
section 130.52 of the penal |aw regardless of the age of the victim

sexual abuse in the third degree as defined in section 130.55 of the
penal |aw regardl ess of the age of the victim unlawful inprisonnment in
the second degree as defined in section 135.05 of the penal |aw regard-
less of the age of the victim attenpted unlawful inprisonment in the
first degree, as defined in section 110.00 and section 135.10 of the
penal |aw regardl ess of the age of the victim crimnal trespass in the
second degree as defined in section 140.15 of the penal |aw, possession
of burglar's tools as defined in section 140.35 of the penal |aw, petit
| arceny as defined in section 155.25 of the penal |aw, endangering the
wel fare of a child as defined in section 260.10 of the penal |aw, endan-
gering the welfare of an inconpetent or physically disabled person as
defined in section 260.25 of the penal law] ANY FELONY DEFINED IN ANY
CHAPTER OF THE LAWS OF THE STATE OR ANY M SDEMEANOR DEFI NED | N THE PENAL
LAW EXCEPT THAT WHERE THE PERSON | S CONVI CTED UNDER SECTI ON 221.10 OF
THE PENAL LAW ONLY A PERSON CONVI CTED UNDER SUBDIVISION TWO OF SUCH
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SECTI ON, OR A PERSON CONVI CTED UNDER SUBDI VI SI ON ONE OF SUCH SECTI ON WHO
STANDS PREVI QUSLY CONVI CTED OF ANY CRI ME AS DEFI NED I N SUBDI VI SI ON SI X
OF SECTI ON 10.00 OF THE PENAL LAW

S 6. Subdivision 3 of section 995-c of the executive |aw, as anmended
by chapter 576 of the |aws of 2004, is anended to read as foll ows:

3. (A Any designated of fender subsequent to conviction and sentencing
for a crime specified in subdivision seven of section nine hundred nine-
ty-five of this article, shall be required to provide a sanple appropri-
ate for DNA testing to determ ne identification characteristics specific
to such person and to be included in a state DNA identification index
pursuant to this article.

(B) (I) IN THE CASE OF A DESI GNATED OFFENDER WHO | S SENTENCED TO A
TERM OF | MPRI SONMENT, SUCH SAMPLE SHALL BE COLLECTED BY THE PUBLI C SERV-
ANT TO WHOSE CUSTODY THE DESI GNATED OFFENDER HAS BEEN COWM TTED.

(1) I'N THE CASE OF A DESI GNATED OFFENDER WHO | S SENTENCED TO A TERM
OF PROBATI ON, | NCLUDI NG A SENTENCE OF PROBATI ON | MPOSED | N CONJUNCTI ON
W TH A SENTENCE OF | MPRI SONMVENT WHEN A SAMPLE HAS NOT ALREADY BEEN
TAKEN, SUCH SAMPLE SHALL BE COLLECTED BY THE PROBATI ON DEPARTMENT SUPER-
VI SI NG THE DESI GNATED OFFENDER.

(I'11)y IN THE CASE OF A DESI GNATED OFFENDER WHOSE SENTENCE DOES NOT
| NCLUDE ElI THER A TERM OF | MPRI SONVENT OR A TERM OF PROBATI ON, QUTSI DE OF
THE CI TY OF NEW YORK, THE COURT SHALL ORDER THAT THE DESI GNATED OFFENDER
REPORT TO AN OFFI CE OF THE SHERI FF OF THAT COUNTY, AND WHEN THE DESI G
NATED OFFENDER DOES SO, SUCH SAMPLE SHALL BE COLLECTED BY THE SHERI FF' S
OFFI CE OR A COURT OFFICER. WTHIN THE CI TY OF NEW YORK, THE COURT SHALL
ORDER THAT THE SAMPLE BE COLLECTED BY A COURT OFFI CER.

(1'V)  NOTHI NG I N TH S PARAGRAPH SHALL PRCHI BI T THE COLLECTI ON OF A DNA
SAMPLE FROM A DESI GNATED OFFENDER BY ANY COURT OFFI Cl AL, STATE OR LOCAL
CORRECTION OFFICIAL OR EMPLOYEE, PROBATION OFFICER, PAROLE OFFI CER,
POLI CE OFFI CER, PEACE OFFI CER, OTHER LAW ENFORCEMENT OFFI Cl AL, OR DESI G
NATED PERSONNEL OF THE DI VI SION OF CRIM NAL JUSTICE SERVICES WHO HAS
BEEN NOTIFIED BY THE DIVISION OF CRIM NAL JUSTI CE SERVI CES THAT SUCH
DESI GNATED OFFENDER HAS NOT PROVI DED A DNA SAMPLE. UPON NOTI FI CATION  BY
THE DI VI SION OF CRIM NAL JUSTI CE SERVI CES THAT A DESI GNATED OFFENDER HAS
NOT PROVIDED A DNA SAMPLE, SUCH COURT OFFICI AL, STATE OR LOCAL
CORRECTI ON OFFI Cl AL OR EMPLOYEE, PROBATION OFFICER, PAROLE OFFI CER,
POLICE OFFI CER, PEACE OFFICER OR OTHER LAW ENFORCEMENT OFFI Cl AL, OR
DESI GNATED PERSONNEL OF THE DI VI SION OF CRIM NAL JUSTI CE SERVI CES SHALL
COLLECT THE DNA SAMPLE.

S 7. Nothing in this act shall be construed to create or inpose an
affirmative obligation upon |aboratories, police departnents, district
attorneys, or any other |aw enforcenent agencies or personnel to retain
or preserve property that may contain DNA if such obligation did not
exist prior to the effective date of this act, provided, however, that
nothing in this act shall be construed to affect or renpbve any such
obligation if it did exist prior to the effective date of this act.

S 8. The actual <costs incurred in connection with DNA testing or
keyboard searches perfornmed pursuant to subdivision 1-a of section
440.30 of the crimnal procedure |law shall be borne by the defendant
requesting such testing or searches, provided, however that the court,
taking into account the defendant's financial resources, as well as any
of the defendant's financial obligations, shall make a determ nation
whet her or not the paynent of such cost would i mpose a hardship upon the
def endant, and in such case, the state shall bear such costs.

S 9. This act shall take effect Cctober 1, 2012; provided, however,
that the anmendnents to subdivision 7 of section 995 of the executive |aw
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made by section five of this act shall apply to conviction of designated
of fenses, and subparagraph two of paragraph (a) of subdivision 1-a of
section 440.30 of the crimnal procedure |aw as added by section two of
this act shall apply to a guilty plea entered, on or after such effec-
tive date.



