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STATE OF NEW YORK

6548
I N SENATE
February 24, 2012

Introduced by Sen. SALAND -- read twice and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the crimnal procedure law, in relation to orders of
observation for the purpose of determ ning incapacitation

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 2 of section 730.40 of the crimnal procedure
law i s amended to read as foll ows:

2. Wen a local crimnal court has issued a final order of observa-
tion, it nmust dism ss the accusatory instrunent filed in such court
agai nst the defendant [and such dism ssal constitutes], EXCEPT THAT UPON
MOTI ON OF THE DI STRICT ATTORNEY THE DI SM SSAL DATE CAN BE ADJOURNED FOR
UP TO ONE YEAR FOR THE PURPCSE OF | SSUANCE OF AN ORDER OF PROTECTI ON
PURSUANT TO SECTI ON 530.11 OR 530.12 OF THI S PART FOR THE PROTECTI ON OF
THE COWPLAI NANT. UPON SUCH DI SM SSAL | T SHALL CONSTI TUTE a bar to any
further prosecution of the charge or charges contained in such accusat o-
ry instrunment. WHEN THE DEFENDANT IS IN THE CUSTODY OF THE COWM SSI ONER
AT THE EXPI RATI ON OF THE PERI OD PRESCRI BED I N A FI NAL ORDER OF OBSERVA-
TION THE COW SSIONER MJUST PROWPTLY CERTIFY TO SUCH COURT AND TO THE
APPROPRI ATE DI STRI CT ATTORNEY THAT THE DEFENDANT WAS IN H'S OR HER
CUSTCDY ON SUCH EXPI RATI ON DATE. Wen the defendant is in the custody of
the comm ssioner at the expiration of the period prescribed in a tenpo-
rary order of observation, the proceedings in the local crimnal court
that issued such order shall term nate for all purposes and the commi s-
sioner must pronptly certify to such court and to the appropriate
district attorney that the defendant was in his custody on such expira-
tion date. Upon receipt of such certification, the court nust dismss
the felony conplaint filed against the defendant, EXCEPT THAT UPON
MOTI ON OF THE DI STRI CT ATTORNEY THE DI SM SSAL DATE CAN BE ADJOURNED FOR
UP TO ONE YEAR FOR THE PURPOSE OF | SSUANCE OF AN ORDER OF PROTECTI ON
PURSUANT TO SECTI ON 530. 11 OR 530.12 OF TH' S PART FOR THE PROTECTI ON OF
THE COWMPLAI NANT.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD14006- 01- 2



Co~NOoOUIT~hWNE

S. 6548 2

S 2. Subdivision 1 of section 730.50 of the crimnal procedure |aw, as
anended by chapter 231 of the laws of 2008, is amended to read as
fol | ows:

1. Wien a superior court, following a hearing conducted pursuant to
subdi vision three or four of section 730.30 OF THHS ARTICLE, is satis-
fied that the defendant 1is not an incapacitated person, the crimna
action against himnust proceed. If it is satisfied that the defendant
is an incapacitated person, or if no notion for such a hearing is made,
it nmust adjudicate himan incapacitated person, and nmust issue a fina
order of observation or an order of comm tment. \Wen the indictnment does
not charge a felony or when the defendant has been convicted of an
of fense other than a felony, such court (a) mnmust issue a final order of
observation committing the defendant to the custody of the comm ssioner
for care and treatnment in an appropriate institution for a period not to
exceed ninety days fromthe date of such order, provided, however, that
the comm ssioner may designate an appropriate hospital for placenment of
a defendant for whoma final order of observation has been issued, where
such hospital is licensed by the office of nental health and has agreed
to accept, upon referral by the conm ssioner, defendants subject to
final orders of observation issued under this subdivision, and (b) nust
dism ss the indictnent filed in such court agai nst the defendant, EXCEPT
THAT UPON MOTION OF THE DI STRICT ATTORNEY THE DI SM SSAL DATE CAN BE
ADJOURNED FOR UP TO ONE YEAR FOR THE PURPOSE OF | SSUANCE OF AN ORDER OF
PROTECTI ON PURSUANT TO SECTION 530.11 OR 530.12 OF TH' S PART FOR THE
PROTECTI ON OF THE COVPLAI NANT, and UPON such dismi ssal [constitutes] |IT
SHALL CONSTITUTE a bar to any further prosecution of the charge or
charges contained in such indictnment. Wen the indictnent charges a
felony or when the defendant has been convicted of a felony, it nust
i ssue an order of conmitnment conmitting the defendant to the custody of
the comm ssioner for <care and treatnment in an appropriate institution
for a period not to exceed one year fromthe date of such order. Upon
the issuance of an order of commtnent, the court nust exonerate the
defendant's bail if he was previously at |iberty on bail

S 3. This act shall take effect imediately.



