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STATE OF NEW YORK

5852
2011- 2012 Regul ar Sessi ons
I N SENATE
June 23, 2011

Introduced by Sen. FARLEY -- read twice and ordered printed, and when
printed to be committed to the Conmttee on Rul es

AN ACT to anend the tax law, in relation to the refund of sales and
conpensating use taxes paid on certain credit card accounts determ ned
to be worthless

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1132 of the tax lawis anmended by adding a new
subdi vision (e-1) to read as foll ows:

(E-1) (1) A VENDOR |S RELIEVED FROM LIABILITY FOR SALES TAX THAT
BECAVE DUE AND PAYABLE, | NSOFAR AS THE MEASURE OF THE TAX | S REPRESENTED
BY ACCOUNTS THAT HAVE BEEN FOUND TO BE WORTHLESS AND CHARGED OFF FOR
| NCOVE TAX PURPCSES BY THE VENDOR OR, |F THE VENDOR |I'S NOT REQUI RED TO
FILE | NCOVE TAX RETURNS, CHARGED OFF |IN ACCORDANCE W TH GENERALLY
ACCEPTED ACCOUNTI NG PRINCIPLES. A VENDOR THAT HAS PREVI OQUSLY PAI D THE
TAX MAY, UNDER RULES AND REGULATI ONS PRESCRI BED BY THE DEPARTMENT, TAKE
AS A DEDUCTI ON THE AMOUNT FOUND WORTHLESS AND CHARGED OFF BY THE VENDOR.
|F SUCH ACCOUNTS ARE THEREAFTER COLLECTED, I N WHOLE OR I N PART, BY THE
VENDOR, THE AMOUNT COLLECTED SHALL BE | NCLUDED I N THE FI RST RETURN FI LED
AFTER THE COLLECTI ON AND THE TAX SHALL BE PAID WTH THE RETURN. FOR
PURPCSES OF THI' S SUBDI VI SI ON, THE TERM "VENDOR' SHALL | NCLUDE ANY ENTI TY
AFFI LI ATED W TH THE VENDOR UNDER 26 U.S.C. S1504.

(2) A VENDOR SHALL BE CONSI DERED THE VENDOR OF THE TANG BLE PERSONAL
PROPERTY OR SERVICES G VING RI SE TO A WORTHLESS ACCOUNT EVEN THOUGH THE
PROPERTY OR SERVICES ARE SO.D BY A LEASED DEPARTMENT OR CONCESSI ON
PROVI DED ALL THE FOLLOW NG CONDI TI ONS ARE MET:

(1) THE LEASED DEPARTMENT OR CONCESSI ON ACCOUNTS FOR AND PAYS OVER ALL
OF | TS RECElI PTS TO THE LESSOR- VENDOR;

(1'l) THE LESSOR- VENDOR REPORTS AND REM TS TO THE DEPARTMENT THE TAX ON
ALL OF THE LEASED DEPARTMENT OR CONCESSI ON'S RECEI PTS; AND

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(I'1'1) THE TRANSFER OF ALL THE RECElI VABLES FROM THE LEASED DEPARTMENT
OR CONCESSI ON TO THE LESSOR- VENDOR |'S MADE W THOUT ANY DI SCOUNT FOR ANY
CREDI T TRANSACTI ONS WHI CH | NVOLVE THE LESSOR-VENDOR S RECEI VABLES AND
W THOUT RECOURSE TO THE LEASED DEPARTMENT OR CONCESSI ON.

(3) (I) INTHE CASE OF ACCOUNTS HELD BY A LENDER, A VENDOR OR LENDER
VHO MAKES PROPER ELECTI ON PURSUANT TO SUBPARAGRAPH (IV) OF TH' S PARA-
GRAPH SHALL BE ENTITLED TO A DEDUCTI ON OR REFUND OF THE TAX THAT THE
VENDOR HAS PREVI QUSLY REPCRTED AND PAID | F ALL OF THE FOLLON NG CONDI -
TI ONS ARE MET:

(A) NO DEDUCTI ON WAS PREVI QUSLY CLAI MED OR ALLOWNED ON ANY PORTI ON OF
THE ACCOUNTS;

(B) THE ACCOUNTS HAVE BEEN FOUND WORTHLESS AND WRITTEN OFF BY THE
LENDER |IN ACCORDANCE WTH THE REQUI REMENTS OF PARAGRAPH ONE OF THI S
SuUBDI VI SI ON,

(© THE CONTRACT BETWEEN THE VENDOR AND THE LENDER CONTAI NS AN | RREV-
OCABLE RELI NQUI SHVENT OF ALL RIGHTS TO THE ACCOUNT FROM THE VENDOR TO
THE LENDER; AND

(D) THE PARTY ELECTI NG TO CLAIM THE DEDUCTI ON OR REFUND PURSUANT TO
SUBPARAGRAPH (1V) OF THI S PARAGRAPH FILES A CLAIM I N A MANNER PRESCRI BED
BY THE DEPARTMENT.

(1) IF THE VENDOR OR THE LENDER THEREAFTER COLLECTS, IN WHOLE OR I N
PART, ANY ACCOUNTS, ONE OF THE FOLLOW NG SHALL APPLY:

(A) IF THE VENDOR | S ENTI TLED TO THE DEDUCTI ON OR REFUND UNDER THE
ELECTI ON SPECI FI ED PURSUANT TO SUBPARAGRAPH (1V) OF TH S PARAGRAPH, THE
VENDOR SHALL | NCLUDE THE AMOUNT COLLECTED IN ITS FIRST RETURN FILED
AFTER THE COLLECTI ON AND PAY TAX ON THAT AMOUNT W TH THE RETURN;, OR

(B) IF THE LENDER IS ENTITLED TO THE DEDUCTI ON OR REFUND UNDER THE
ELECTI ON SPECI FI ED PURSUANT TO SUBPARAGRAPH (IV) OF THI S PARAGRAPH, THE
LENDER SHALL PAY THE TAX TO THE DEPARTMENT;

(rery (A FOR PURPOSES OF THI'S SUBDI VI SI ON, THE TERM "LENDER' SHALL
MEAN ANY OF THE FOLLOW NG

(1) ANY PERSON WHO HOLDS A PRI VATE LABEL CREDIT CARD ACCOUNT WHI CH
THAT PERSON PURCHASED DI RECTLY FROM A VENDCOR WHO REPORTED THE TAX;

(1) ANY PERSON WHO HOLDS A PRI VATE LABEL CREDI T CARD ACCOUNT PURSUANT
TO THAT PERSON S CONTRACT DI RECTLY W TH THE VENDOR VWHO REPORTED THE TAX;
OR

(I'11) ANY PERSON WHO IS EI THER AN AFFI LI ATED ENTITY, UNDER 26 U.S.C.
S1504, OF A PERSON DESCRIBED IN ITEM (1) OR (Il1) OF TH'S CLAUSE, OR AN
ASSI GNEE OF A PERSON DESCRIBED IN SUCH I TEM (I') OR (11).

(B) FOR PURPOSES OF THI S SUBDI VI SI ON, THE TERM " PRI VATE LABEL CREDI T
CARD" MEANS ANY CHARGE CARD OR CREDI T CARD THAT CARRIES, REFERS TO OR | S
BRANDED W TH THE NAME OR LOGO OF A VENDOR AND THAT CAN BE USED FOR
PURCHASES FROM THE VENDOR (OR ANY SUBSI DI ARI ES OR AFFI LI ATES THERECF)
VWHOSE NAME OR LOGO APPEARS ON THE CARD. THE RECEI PTS OF SUCH PURCHASES
FROM THE VENDOR WHOSE NAME OR LOGO APPEARS ON THE CREDI T CARD MJST BE
SEPARATELY STATED AND | DENTI FI ABLE.

(1'V) THE LENDER AND THE VENDOR SHALL FILE A JONT ELECTION WTH THE
DEPARTMENT, SI GNED BY BOTH PARTI ES, DESI GNATI NG VWH CH PARTY IS ENTI TLED
TO CLAIM THE DEDUCTI ON OR REFUND. THI S ELECTI ON SHALL NOT BE AMENDED OR
REVOKED UNLESS A NEW ELECTI ON, SI GNED BY BOTH PARTIES, IS FILED WTH THE
DEPARTMENT.

A LENDER MAY HAVE | TS DEDUCTI ON OR REFUND FOR BAD DEBTS CLAI MED ON
A RETURN FILED BY A MEMBER OF AN AFFI LI ATED GROUP AS DEFI NED UNDER 26
U S. C. S1504.
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(4) A VENDOR OR LENDER WHOSE VOLUME AND CHARACTER OF UNCOLLECTIBLE
ACCOUNTS WARRANTS AN ALTERNATI VE METHOD OF SUBSTANTI ATI NG THE DEDUCTI ON
OR REFUND MNAY:

(1) MAI NTAIN RECORDS OTHER THAN THE RECORDS REQUI RED BY THE DEPARTMENT
IF THE RECORDS FAIRLY AND EQUI TABLY APPORTI ON TAXABLE AND NONTAXABLE
ELEMENTS AND NEW YORK AND NON- NEW YORK ELEMENTS OF A BAD DEBT AND
COWUTE THE AMOUNT OF SALES TAX | MPOSED AND REM TTED W TH RESPECT TO THE
NEW YORK TAXABLE CHARGES REMAI NI NG UNPAI D ON THE DEBT; OR

(1) IMPLEMENT A SYSTEM TO REPORT |ITS FUTURE TAX RESPONSI BI LI TI ES
BASED ON A HI STORI CAL PERCENTAGE CALCULATED FROM A SAMPLE OF TRANS-
ACTIONS | F THE SYSTEM UTI LI ZES RECORDS PROVI DED BY THE VENDOR OR LENDER
CLAI M NG THE DEDUCTI ON OR REFUND.

S 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



