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STATE OF NEW YORK

5822
2011- 2012 Regul ar Sessi ons
I N SENATE
June 17, 2011

Introduced by Sens. GOLDEN, LANZA, SQUADRON -- read tw ce and ordered
printed, and when printed to be commtted to the Commttee on Rul es

AN ACT to anend the penal law and the <crimnal procedure law, in
relation to the creation of the crine of aggravated famly of fense

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal law is anended by adding a new section 240.75 to
read as foll ows:

S 240. 75 AGGRAVATED FAM LY OFFENSE.

1. A PERSON |S GULTY OF AGGRAVATED FAM LY OFFENSE WHEN HE OR SHE
COW TS A M SDEMEANOR DEFINED IN SUBDIVISION TWO OF THIS SECTION AS A
SPECI FI ED OFFENSE AND HE OR SHE HAS BEEN CONVI CTED OF ONE OR MORE SPECI -
FIED OFFENSES WTH N THE | MVEDH ATELY PRECEDI NG FIVE YEARS. FOR THE
PURPCSES OF THI'S SUBDI VI SI ON, | N CALCULATING THE FI VE YEAR PERI OD, ANY
PERROD OF TIME DURING WH CH THE DEFENDANT WAS | NCARCERATED FOR ANY
REASON BETWEEN THE TIME OF THE COW SSION OF ANY OF SUCH PREVIOUS
OFFENSES AND THE TIME OF COWM SSION OF THE PRESENT CRI ME SHALL BE
EXCLUDED AND SUCH FI VE YEAR PERI OD SHALL BE EXTENDED BY A PERIOD OR
PERI ODS EQUAL TO THE TI ME SERVED UNDER SUCH | NCARCERATI ON.

2. A "SPECIFIED OFFENSE' 1S AN OFFENSE DEFI NED I N SECTI ON 120. 00
(ASSAULT IN THE TH RD DEGREE); SECTION 120.05 (ASSAULT IN THE SECOND
DEGREE); SECTION 120.10 (ASSAULT IN THE FI RST DEGREE); SECTI ON 120. 13
(MENACI NG I N THE FI RST DEGREE); SECTION 120.14 (MENACING IN THE SECOND
DEGREE); SECTION 120.15 (MENACING IN THE TH RD DEGREE); SECTI ON 120. 20
( RECKLESS ENDANGERMENT | N THE SECOND DEGREE); SECTION 120.25 (RECKLESS
ENDANGERVENT |IN THE FIRST DEGREE); SECTION 120.45 (STALKING I N THE
FOURTH DEGREE); SECTION 120.50 (STALKING IN THE THIRD DEGREE); SECTI ON
120.55 (STALKING I N THE SECOND DEGREE); SECTION 120.60 (STALKING IN THE
FI RST DEGREE); SECTION 121.11 (CRIMNAL OBSTRUCTION OF BREATHING OR
BLOOD Cl RCULATI ON); SECTI ON 121.12 ( STRANGULATI ON | N THE SECOND DEGREE) ;
SECTI ON 121.13 (STRANGULATION IN THE FI RST DEGREE); SUBDI VI SI ON ONE OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SECTI ON 125. 15 ( MANSLAUGHTER | N THE SECOND DEGREE) ; SUBDI VI SI ON ONE, TWO
OR FOUR OF SECTION 125.20 (MANSLAUGHTER IN THE FIRST DEGREE); SECTION
125.25 (MURDER IN THE SECOND DEGREE); SECTI ON 130.20 (SEXUAL M SCON
DUCT); SECTION 130.30 (RAPE IN THE SECOND DEGREE); SECTI ON 130. 35 ( RAPE
IN THE FI RST DEGREE); SECTION 130.40 (CRIM NAL SEXUAL ACT IN THE TH RD
DEGREE); SECTION 130.45 (CRIMNAL SEXUAL ACT IN THE SECOND DEGREE) ;
SECTI ON 130. 50 (CRI M NAL SEXUAL ACT IN THE FI RST DEGREE); SECTION 130.52
( FORCI BLE TOUCHI NG ; SECTI ON 130. 53 (PERSI STENT SEXUAL ABUSE); SECTION
130.55 (SEXUAL ABUSE IN THE THI RD DEGREE); SECTION 130.60 ( SEXUAL ABUSE
IN THE SECOND DEGREE); SECTION 130.65 (SEXUAL ABUSE IN THE FIRST
DEGREE); SECTION 130.66 (AGGRAVATED SEXUAL ABUSE IN THE THI RD DEGREE) ;
SECTI ON 130. 67 ( AGGRAVATED SEXUAL ABUSE |IN THE SECOND DEGREE); SECTION
130. 70 (AGGRAVATED SEXUAL ABUSE | N THE FI RST DEGREE); SECTI ON 130.91
( SEXUALLY MOTI VATED FELONY); SECTI ON 130.95 ( PREDATORY SEXUAL ASSAULT);
SECTI ON 130.96 (PREDATORY SEXUAL ASSAULT AGAINST A CHLD); SECTION
135. 05 (UNLAWFUL | MPRI SONMENT IN THE SECOND DEGREE); SECTION 135.10
( UNLAWFUL | MPRI SONVENT | N THE FI RST DEGREE); SECTI ON 135.60 (COERCION IN
THE SECOND DEGREE); SECTION 135.65 (COERCION |IN THE FI RST DEGREE);
SECTI ON 140. 20 (BURGLARY IN THE THI RD DEGREE); SECTION 140.25 (BURGLARY
IN THE SECOND DEGREE); SECTION 140.30 (BURGLARY IN THE FI RST DEGREE) ;
SECTI ON 145. 00 (CRIM NAL M SCH EF IN THE FOURTH DEGREE); SECTI ON 145.05
(CRRMNAL MSCH EF IN THE TH RD DEGREE); SECTION 145.10 (CRI M NAL
M SCHI EF | N THE SECOND DEGREE); SECTION 145.12 (CRIM NAL M SCHI EF I N THE
FI RST DEGREE); SECTION 145.14 (CRIM NAL TAMPERI NG I N THE THI RD DEGREE) ;
SECTI ON  215.50 (CRI M NAL CONTEMPT | N THE SECOND DEGREE); SECTION 215.51
(CRIM NAL CONTEMPT IN THE FIRST DEGREE); SECTION 215.52 (AGGRAVATED
CRIM NAL CONTEMPT); SECTION 240.25 (HARASSMENT |IN THE FI RST DEGREE);
SUBDI VI SI ON ONE, TWDO OR FOUR OF SECTI ON 240. 30 ( AGGRAVATED HARASSMENT | N
THE SECOND DEGREE) ; AGGRAVATED FAM LY OFFENSE AS DEFINED I N THI S SECTI ON
OR ANY ATTEMPT OR CONSPI RACY TO COWM T ANY OF THE FOREGO NG OFFENSES
VHERE THE DEFENDANT AND THE PERSON AGAI NST WHOM THE OFFENSE WAS COWM T-
TED WERE MEMBERS OF THE SAME FAM LY OR HOUSEHOLD AS DEFINED I N SUBDI VI -
SI ON ONE OF SECTI ON 530.11 OF THE CRI M NAL PROCEDURE LAW

3. THE PERSON AGAI NST WHOM THE CURRENT SPECI FI ED OFFENSE | S COW TTED
MAY BE DI FFERENT FROM THE PERSON AGAI NST WHOM THE PREVIQUS SPECI FI ED
OFFENSE WAS COWM TTED AND SUCH PERSONS DO NOT NEED TO BE MEMBERS OF THE
SAME FAM LY OR HOUSEHOLD.

AGGRAVATED FAM LY OFFENSE IS A CLASS E FELONY.

S 2. The crimnal procedure law is anended by adding a new section
200.63 to read as foll ows:
S 200. 63 | NDI CTMENT; SPECI AL | NFORVATI ON FOR AGGRAVATED FAM LY OFFENSE.

1. WHENEVER A PERSON IS CHARGED W TH THE COVM SSI ON OR ATTEMPTED
COW SSI ON OF AN AGGRAVATED FAM LY OFFENSE AS DEFI NED I N SECTI ON 240. 75
OF THE PENAL LAW AN | NDI CTMENT OR | NFORMATI ON FOR SUCH OFFENSE SHALL BE
ACCOVWPANIED BY A SPECI AL | NFORVATI ON, FILED BY THE DI STRI CT ATTORNEY
W TH THE COURT, ALLEGQ NG THAT THE DEFENDANT WAS PREVI QUSLY CONVI CTED OF
A SPECI FI ED OFFENSE AS DEFI NED I N SUBDI VI SI ON TWD OF SECTI ON 240.75 OF
THE PENAL LAW THAT AT THE TIME OF THE PREVIQUS OFFENSE THE DEFENDANT
AND THE PERSON AGAINST WHOM THE OFFENSE WAS COW TTED WERE MEMBERS OF
THE SAME FAM LY OR HOUSEHOLD AS DEFINED I N SUBDI VISION ONE OF SECTION
530.11 OF THI'S CHAPTER, AND THAT SUCH PREVI QUS CONVI CTI ON TOOK PLACE
W TH N THE TI ME PERI OD SPECI FI ED I N SUBDI VI SI ON ONE OF SECTI ON 240.75 OF
THE PENAL LAW EXCEPT AS PROVI DED HEREI N, THE PEOPLE MAY NOT REFER TO
SUCH SPECI AL | NFORMVATI ON DURI NG TRI AL NOR ADDUCE ANY EVI DENCE CONCERNI NG
THE ALLEGATI ONS THEREI N.
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2. PRIOR TO THE COMMVENCEMENT OF THE TRI AL, THE COURT, | N THE ABSENCE
OF THE JURY, MJST ARRAI GN THE DEFENDANT UPON SUCH | NFORVATI ON AND ADVI SE
H M OR HER THAT HE OR SHE MAY ADM T EACH SUCH ALLEGATI ON, DENY ANY SUCH
ALLEGATI ON OR REMAI N MUTE W TH RESPECT TO ANY SUCH ALLEGATI ON. DEPENDI NG
UPON THE DEFENDANT' S RESPONSE, THE TRI AL OF THE | NDI CTMENT OR | NFORVA-
TI ON MUST THEN PROCEED AS FOLLOWS:

(A (1) I'F THE PREVI QUS CONVI CTI ON | S FOR AN AGGRAVATED FAM LY OFFENSE
AS DEFINED I N SECTI ON 240. 75 OF THE PENAL LAW AND THE DEFENDANT ADM TS
THE PREVI OQUS CONVI CTION OR THAT I T TOOK PLACE WTHI N THE TIME PERI OD
SPECIFIED |IN SUBDI VISION ONE OF SECTION 240.75 OF THE PENAL LAW SUCH
ADM TTED ALLEGATI ON OR ALLEGATI ONS SHALL BE DEEMED ESTABLI SHED FOR THE
PURPCSES OF THE PRESENT PROSECUTI ON, | NCLUDI NG SENTENCI NG PURSUANT TO
SECTI ON 70. 00 OF THE PENAL LAW THE COURT MJUST SUBM T THE CASE TO THE
JURY AS |IF SUCH ADM TTED ALLEGATI ON OR ALLEGATI ONS WERE NOT ELEMENTS OF
THE OFFENSE.

(1'l) I'F THE DEFENDANT DENI ES THE PREVI QUS CONVI CTI ON OR REMAINS MJTE
WTH RESPECT TO |IT, THE PEOPLE MAY PROVE, BEYOND A REASONABLE DOUBT,
THAT ELEMENT OF THE OFFENSE BEFORE THE JURY AS A PART OF THElI R CASE.

(1'11) I'F THE DEFENDANT DENI ES THAT THE PREVI OQUS CONVI CTI ON TOOK PLACE
W TH N THE TI ME PERI OD SPECI FI ED I N SUBDI VI SI ON ONE OF SECTI ON 240.75 OF
THE PENAL LAW OR REMAINS MUTE W TH RESPECT TO THAT MATTER, THE PEOPLE
MAY PROVE, BEYOND A REASONABLE DOUBT, BEFORE THE JURY AS PART OF THEIR
CASE, THAT THE PREVIOUS CONVICTION TOOK PLACE WTHI N THE TI ME PERI OD
SPECI FI ED.

(B)(l) IF THE PREVIOUS CONVICTION IS FOR A SPECI FIED OFFENSE AS
DEFINED |IN SUBDI VISION TWO OF SECTION 240.75 OF THE PENAL LAW OTHER
THAN AN AGGRAVATED FAM LY OFFENSE, AND THE DEFENDANT ADM TS SUCH PREVI -
QUS CONVICTION, THAT IT TOOK PLACE WTH N THE TI ME PERI OD SPECI FI ED I N
SUBDI VI SI ON ONE OF SECTI ON 240. 75 OF THE PENAL LAW OR THAT THE DEFEND-
ANT AND THE PERSON AGAI NST WHOM THE OFFENSE WAS COWM TTED WERE MEMBERS
OF THE SAME FAM LY OR HOUSEHOLD AS DEFI NED | N SUBDI VI SI ON ONE OF SECTI ON
530.11 OF TH S CHAPTER, SUCH ADM TTED ALLEGATI ON OR ALLEGATI ONS SHALL BE
DEEMED ESTABLI SHED FOR THE PURPOSES OF THE PRESENT PROSECUTI ON, | NCLUD-
I NG SENTENCI NG PURSUANT TO SECTION 70.00 OF THE PENAL LAW THE COURT
MUST SUBM T THE CASE TO THE JURY AS | F THE ADM TTED ALLEGATI ON OR ALLE-
GATI ONS WERE NOT ELEMENTS OF THE OFFENSE.

(1'l) |F THE DEFENDANT DENI ES THE PREVI QUS CONVI CTI ON OR REMAI NS MUTE
W TH RESPECT TO | T, THE PEOPLE MAY PROVE, BEYOND A REASONABLE DOUBT,
THAT ELEMENT OF THE OFFENSE BEFORE THE JURY AS A PART OF THElI R CASE.

(1'11) 1 F THE DEFENDANT DENI ES THAT THE PREVI QUS CONVI CTI ON TOOK PLACE
W TH N THE TI ME PERI OD SPECI FI ED I N SUBDI VI SI ON ONE OF SECTI ON 240.75 OF
THE PENAL LAW OR REMAINS MUTE W TH RESPECT TO THAT MATTER, THE PEOPLE
MAY PROVE, BEYOND A REASONABLE DOUBT, BEFORE THE JURY AS PART OF THEIR
CASE, THAT THE PREVI QUS CONVI CTI ON TOOK PLACE WTHIN THE TIME PER OD
SPECI FI ED.

(1'V) | F THE DEFENDANT DENI ES THAT THE DEFENDANT AND THE PERSON AGAI NST
VHOM THE PREVI QUS OFFENSE WAS COW TTED WERE MEMBERS OF THE SAME FAM LY
OR HOUSEHOLD AS DEFINED IN SUBDI VI SION ONE OF SECTION 530.11 OF TH'S
CHAPTER, OR REMAINS MJTE W TH RESPECT TO THAT MATTER, THE PEOPLE MAY
PROVE, BEYOND A REASONABLE DOUBT, THAT ELEMENT OF THE OFFENSE BEFORE THE
JURY AS A PART OF THEI R CASE.

S 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw



