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STATE OF NEW YORK

5253--A
2011- 2012 Regul ar Sessi ons
I N SENATE
May 3, 2011

Introduced by Sen. HANNON -- read twi ce and ordered printed, and when
printed to be conmtted to the Commttee on Finance -- comttee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said conmttee

AN ACT to amend the social services law, in relation to creating an
educational reformprogramfor certain offenders who are crimnally
charged with certain offenses involving the creation, exhibition or
di stribution of a photograph depicting nudity through the use of an
el ectronic comunication device, an interactive wreless comuni
cations device or a conputer; and to anend the crimnal procedure Iaw
and the famly court act, in relation to creating a diversionary
program for cases involving certain offenders who are crimnally
charged with certain offenses involving the creation, exhibition or
di stribution of a photograph depicting nudity through the use of an
el ectronic comunication device, an interactive wreless comuni
cations device or a conputer

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as "The Cyber-
Crime Youth Rescue Act".

S 2. Legislative intent. The teenage practices of sexting and posting
sexual images online are nationwide problens that have perplexed
parents, school admi nistrators, and | aw enforcenent officials. Prosecu-
tors in several states have charged teenagers who have engaged in these
behaviors wth crimnal offenses, including distribution of child
por nography. A charge of this type can ruin the future of a young person
who was too inexperienced to understand the consequences of his or her
actions.

It is necessary to develop an alternative to prosecution for juveniles
who are charged with a crimnal offense for posting sexually suggestive

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD11384- 04-1



Co~NOoOUIT~hWNE

S. 5253--A 2

or sexually explicit photographs on the internet or dissem nating such
i mges by use of other electronic nedia such as cell phones.

S 3. The social services |law is anended by addi ng a new section 423-b
to read as foll ows:

S 423-B. EDUCATI ONAL REFORM PROGRAM FOR CERTAI N JUVENI LE OFFENDERS. 1.
THE OFFI CE OF CHI LDREN AND FAM LY SERVI CES, HERElI NAFTER THE "OFFICE," I N
CONSULTATI ON W TH THE CHI EF ADM NI STRATOR OF THE COURTS AND THE COW S-
SIONER OF THE DEPARTMENT OF EDUCATI ON, SHALL DEVELOP, AND THE OFFI CE
SHALL | MPLEMENT, AN EDUCATI ONAL REFORM PROGRAM FOR ELI A BLE OFFENDERS
VWHO HAVE BEEN REFERRED TO THE PROGRAM THROUGH THE DI VERSI ONARY PROGRAM
DESCRI BED | N SECTI ON 530. 15 OF THE CRI M NAL PROCEDURE LAW

2. THE PROGRAM SHALL BE AVAILABLE IN EVERY COUNTY IN THE STATE;
PROVIDED THAT |F THE OFFI CE DETERM NES THAT THERE | S NOT A SUFFI Cl ENT
NUMBER OF ELI G BLE OFFENSES | N A COUNTY TO MANDATE THE ESTABLI SHVENT OF
A SITE FOR THE PROGRAM PROVI SIONS SHALL BE MADE FOR THE RESI DENTS OF
SAI D COUNTY TO ATTEND A PROGRAM I N ANOTHER COUNTY WHERE A PROGRAM
EXI STS.

3. THE PROGRAM SHALL PROVI DE, AT A M NI MUM | NFORVATI ON CONCERNI NG

A. THE LEGAL CONSEQUENCES OF AND PENALTIES FOR SHARI NG SEXUALLY
SUGGESTI VE MATERI ALS, EXPLI CI' T MATERI ALS OR ABUSI VE MATERI ALS, | NCLUDI NG
SANCTI ONS | MPOSED UNDER APPLI CABLE FEDERAL AND STATE STATUTES;

B. THE NON- LEGAL CONSEQUENCES OF SHARI NG SEXUALLY SUGGESTI VE NMATERI -
ALS, EXPLICI T MATERI ALS OR ABUSI VE MATERI ALS, | NCLUDI NG BUT NOT LI M TED
TO, THE EFFECT ON RELATIONSH PS, LOSS OF EDUCATI ONAL AND EMPLOYMENT
OPPORTUNI TI ES, AND BEI NG BARRED OR REMOVED FROM SCHOOL PROGRAMS AND
EXTRACURRI CULAR ACTI VI Tl ES;

C. HOW THE UN QUE CHARACTERI STICS OF CYBERSPACE AND THE | NTERNET,
| NCLUDI NG THE NEARLY UNLIMTED ABILITY OF AN INFINITE AUDIENCE TO
UTI LI ZE THE | NTERNET TO SEARCH FOR AND REPLI CATE MATERI ALS, CAN PRODUCE
LONG TERM AND UNFORESEEN CONSEQUENCES FOR SHARI NG SEXUALLY SUGGESTI VE
MATERI ALS, EXPLI CI T MATERI ALS OR ABUSI VE MATERI ALS; AND

D. THE CONNECTI ON BETWEEN BULLYI NG AND CYBER- BULLYI NG AND JUVENI LES
SHARI NG SEXUALLY SUGGESTI VE MATERI ALS, EXPLICIT MATERIALS OR ABUSIVE
MATERI ALS.

4. UPON RECEI PT OF THE COURT ORDER DI RECTI NG THAT THE CASE BE DI VERTED
TO THE PROGRAM AS PROVI DED I N SUBDI VI SI ON SI X OF SECTI ON 530. 15 OF THE
CRI M NAL PROCCEDURE LAW THE PROGRAM SHALL SCHEDULE THE ELI G BLE OFFENDER
TO ATTEND THE NEXT SESSI ON OF THE PROGRAM AND SHALL SEND WRI TTEN NOTI CE
OF THE SCHEDULI NG, ALONG W TH THE DATE, TI ME AND LOCATI ON OF THE SESSI ON
OR SESSIONS, TO THE ELI G BLE OFFENDER, H S OR HER PARENTS OR GUARDI ANS
AND THE CLERK OF THE REFERRI NG COURT.

5. ATTENDANCE AT EACH SCHEDULED SESSION OF THE PROGRAM FROM THE
COMVENCEMENT OF THE SESSION TO I TS CONCLUSI ON, |I'S MANDATORY FOR ELI G BLE
OFFENDERS. IN THE DI SCRETION OF THE OFFI CE, ANY OFFENDER WHO, W THOUT
VALI D EXCUSE AS DETERM NED BY THE OFFI CE, DOES NOT ATTEND EACH COWPLETE
SESSION OF THE PROGRAM MAY BE DEEMED TO HAVE FAI LED TO COWPLETE THE
PROGRAM THE OFFI CE SHALL NOTIFY THE REFERRING COURT OF AN ELIQBLE
OFFENDER S UNEXCUSED FAI LURE TO COWLETE THE PROGRAM W THI N THREE DAYS
OF THE ELI G BLE OFFENDER S FAI LURE TO ATTEND A SESSI ON.

6. WTH N TVWENTY DAYS OF THE DATE UPON WHICH THE ELI G BLE OFFENDER
COWPLETES THE PROGRAM THE OFFI CE SHALL PROVI DE THE REFERRI NG COURT W TH
A CERTIFI CATION THAT THE ELI G BLE OFFENDER HAS SUCCESSFULLY COWVPLETED
THE PROGRAM

7. AS USED IN THI S SECTI ON:

A. "ELI A BLE OFFENDER' MEANS AN OFFENDER AS DEFI NED I N SUBDI VI SI ON TWD
OF SECTI ON 530. 15 OF THE CRI M NAL PROCEDURE LAW
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B. "ELI A BLE OFFENSE" MEANS AN OFFENSE AS DEFINED IN SUBDIVISION TWO
OF SECTI ON 530. 15 OF THE CRI M NAL PROCEDURE LAW AND

C. "PROGRAM' MEANS THE EDUCATI ON REFORM PROGRAM DEVELOPED PURSUANT TO
SUBDI VI SION ONE OF THI' S SECTI ON.

S 4. The crimnal procedure law is anended by adding a new section
530.15 to read as foll ows:

S 530. 15 DI VERSI ONARY PROGRAM FOR ELI A BLE OFFENSES.

1. A CASE AGAINST AN ELI d BLE OFFENDER WHO HAS BEEN CHARGED W TH AN
ELI G BLE OFFENSE, AS DEFINED IN SUBDIVISION TWDO OF THIS SECTIQN, SHALL
BE DI VERTED FROM PROSECUTI ON TO THE EDUCATI ONAL REFORM PROGRAM DESCRI BED
| N SECTI ON FOUR HUNDRED TWENTY- THREE-B OF THE SOCI AL SERVI CES LAW ON THE
CONDI TIONS PROVIDED |IN THI'S SECTI ON. AN OFFENDER WHO QUALI FI ES FOR AND
SUCCESSFULLY COVPLETES THE EDUCATI ONAL REFORM PROGRAM SHALL HAVE THE
OPPORTUNI TY TO AVA D PROSECUTI ON FOR THE ELI G BLE OFFENSE. PROSECUTI ON
OF THE OFFENDER FOR THE ELI G BLE OFFENSE SHALL BE DEFERRED FOR THE PERI -
OD DURI NG WHI CH THE OFFENDER ATTENDS THE PROGRAM THE COURT SHALL | NFORM
AN OFFENDER OF THE PCSSI BI LI TY OF DI VERSI ON TO THE PROGRAM AT THE TI ME
OF ARRAI GNMVENT.

2. AS USED IN THI S SECTI ON:

(A) "CYBERBULLYI NG' MEANS COVMUNI CATI ON W TH | NTENT TO COERCE, | NTI M
| DATE, HARASS OR CAUSE SUBSTANTI AL EMOTI ONAL DI STRESS TO A PERSON, USI NG
ELECTRONI C MEANS TO SUPPORT SEVERE, REPEATED AND HOSTI LE BEHAVI OR

(B) "ELI G BLE OFFENDER' MEANS A PERSON ElI GHTEEN YEARS OLD OR YOUNGER
VWHO HAS BEEN CHARGED W TH AN ELI G BLE OFFENSE AND WHOSE CASE CAN BE
DI VERTED TO THE EDUCATI ONAL REFORM PROGRAM

(O "ELI G BLE OFFENSE' MEANS AN OFFENSE WHI CH | NVOLVES SEXTI NG, CYBER-
BULLYI NG OR ANY OFFENSE DEFI NED I N SECTI ON 245.10 OF THE PENAL LAW

(D) "PROGRAM' OR "EDUCATI ONAL REFORM PROGRAM' MEANS THE EDUCATI ONAL
REFORM PROGRAM DESCRI BED | N SECTI ON FOUR HUNDRED TWENTY- THREE- B OF THE
SCOCl AL SERVI CES LAW

(E) "SEXTING' MEANS THE CREATION, EXH BITION OR DI STRIBUTION OF A
PHOTOGRAPH DEPI CTING NUDI TY THROUGH THE USE OF AN ELECTRONI C COVMUNI -
CATION DEVI CE, AN |NTERACTIVE WRELESS COVWUN CATIONS DEVICE OR A
COWUTER, WHEN THE CREATOR THEREOF AND THE SUBJECT OF THE PHOTOGRAPH ARE
BOTH UNDER THE AGE OF S| XTEEN YEARS OR WERE BOTH UNDER SUCH AGE AT THE
TIME OF I TS MAKI NG

3. DI VERSI ON TO THE PROGRAM SHALL BE LI M TED TO S| TUATI ONS WHERE:

(A) THE OFFENDER HAS NOT PREVI QUSLY BEEN ADJUDI CATED DELI NQUENT FOR OR
CONVI CTED OF A CRIME OR OFFENSE WHI CH, | F COW TTED BY AN ADULT, WOULD
CONSTI TUTE A VI OLATI ON OF THE PROVI SI ONS OF SECTI ON 235.05 (OBSCENITY IN
THE THIRD DEGREE); 235.06 (OBSCENITY |IN THE SECOND DEGREE); 235.07
(OBSCENI TY I N THE FI RST DEGREE); 235.21 (DI SSEM NATI NG | NDECENT MATERI AL
TO M NORS | N THE SECOND DEGREE); 235.22 (DI SSEM NATI NG | NDECENT MATERI AL
TO M NORS IN THE FI RST DEGREE); 263.10 (PROMOTING AN OBSCENE SEXUAL
PERFORVANCE BY A CHILD); 263.11 (POSSESSI NG AN OBSCENE SEXUAL PERFORM
ANCE BY A CHILD); 263.15 (PROMOTI NG A SEXUAL PERFORVANCE BY A CHILD); OR
263. 16 (POSSESSI NG A SEXUAL PERFORMANCE BY A CHI LD) OF THE PENAL LAW

(B) THE OFFENDER WAS NOT AWARE THAT HI'S OR HER ACTIONS COULD CONSTI -
TUTE A CRI M NAL OFFENSE;

(C) THE OFFENDER DI D NOT HAVE THE | NTENT TO COWM T A CRI M NAL OFFENSE;

(D) THERE IS A LI KELI HOOD THAT THE OFFENDER S OFFENSE | S RELATED TO A
CONDI TI ON OR Sl TUATI ON THAT WOULD BE CONDUCI VE TO CHANGE THROUGH H'S OR
HER PARTI Cl PATI ON | N THE EDUCATI ONAL PROGRAM AND

(E) THE BENEFI TS TO SOCI ETY I N ADM TTI NG THE OFFENDER | NTO THE EDUCA-
TI ONAL PROGRAM OQUTWEI GH THE HARM DONE TO SCCI ETY BY ABANDONI NG CRI'M NAL
PROSECUTI ON OR ANY PUNI Tl VE MEASURE.
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4. (A) THE DETERM NATI ON OF WHETHER A CASE AGAI NST AN OFFENDER SHALL
BE DI VERTED TO THE PROGRAM SHALL BE MADE:

(1) BY THE DI STRICT ATTORNEY AT ANY TIME PRI OR TO ARRAI GNMENT OF THE
ELI G BLE OFFENDER ON THE CHARGES CONSTI TUTI NG THE ELI G BLE OFFENSE; OR

(2) BY THE JUDGE AT ANY Tl ME AFTER ARRAI GNVENT OF THE ELI G BLE OFFEN-
DER ON THE CHARGES CONSTI TUTI NG THE ELI G BLE OFFENSE BUT BEFORE ENTRY OF
A GULTY PLEA OR COMVENCEMENT OF TRI AL UPON:. (1) THE RECOMMENDATI ON OF
THE DI STRI CT ATTORNEY; (I11) THE REQUEST OF THE DEFENDANT; OR (I11) THE
COURT'S OMN | NI Tl ATI VE.

(B) IN DETERM NING WHETHER THE CASE SHALL BE DI VERTED TO THE EDUCA-
TI ONAL PROGRAM THE COURT SHALL CONSIDER, IN ADDITION TO THE REQUI RE-
MENTS OF SUBDI VI SI ON THREE OF THI S SECTI ON:

(1) THE SERI QUSNESS OF THE ALLEGED OFFENSE OR CONDUCT AND THE CI RCUM
STANCES IN WH CH | T OCCURRED,;

(2) THE AGE AND MATURITY OF THE OFFENDER, |NCLUDI NG ANY SPECI AL
Cl RCUMSTANCES ATTENDANT TO THE OFFENDER S ABILITY TO COWREHEND THE
CONSEQUENCES OF H'S OR HER ACTI ONS;

(3) THE RI SK THAT THE OFFENDER PRESENTS AS A SUBSTANTIAL DANGER TO
OTHERS;

(4) THE FAM LY Cl RCUMSTANCES, | NCLUDI NG ANY HI STORY OF DRUGS, ALCOHOL
ABUSE OR CHI LD ABUSE ON THE PART OF THE OFFENDER, H S PARENTS OR GUARDI -
AN;

(5) THE NATURE AND NUMBER OF CONTACTS WTH THE DEPARTMENT OF SOCI AL
SERVI CES AND THE COURT THAT THE OFFENDER OR H'S OR HER FAM LY HAVE HAD;

(6) THE OUTCOVE OF THOSE CONTACTS, | NCLUDI NG THE SERVI CES TO WHI CH THE
OFFENDER OR FAM LY HAVE BEEN REFERRED AND THE RESULTS OF THOSE REFER-
RALS; AND

(7) ANY RECOVIVENDATI ON EXPRESSED BY THE DI STRI CT ATTORNEY.

5. (A) IF THE CASE | S DI VERTED TO THE PROGRAM AFTER ARRAI GNVENT, AN
ORDER SHALL BE ENTERED DI RECTING THAT THE CASE BE DI VERTED TO THE
PROGRAM AND SPECI FYI NG THAT THE PROSECUTION OF THE OFFENDER FOR THE
ELI G BLE OFFENSE SHALL BE DEFERRED FOR THE PERI OD DURI NG VWHI CH THE
OFFENDER ATTENDS THE PROGRAM

(B) AN ELI G BLE OFFENDER MAY DECLI NE TO PARTI Cl PATE | N THE PROGRAM AN
OFFENDER WHO DECLI NES TO PARTI CI PATE IN THE PROGRAM NAY SUBSEQUENTLY
REQUEST THAT HIS OR HER CASE BE DI VERTED TO THE PROGRAM AT ANY TI ME
BEFORE THE ENTRY OF A GU LTY PLEA OR THE COMVENCEMENT OF TRI AL.

6. WTH N FI VE DAYS OF THE DATE OF ENTRY OF AN ORDER DI RECTI NG THAT
THE CASE BE DI VERTED TO THE PROGRAM THE CLERK OF THE COURT SHALL
FORWARD TO THE PROGRAM A COPY OF THE ORDER DI VERTING THE CASE TO THE
PROGRAM ALONG WTH THE ADDRESS, TELEPHONE NUMBER AND SOCI AL SECURI TY
NUVBER OF THE ELI G BLE OFFENDER AND THE NAME, ADDRESS, AND TELEPHONE
NUVBERS OF THE ELI G BLE OFFENDER S PARENTS OR GUARDI ANS.

7. AN ELI G BLE OFFENDER WHO FAI LS TO COVWLETE THE PROGRAM SHALL HAVE
H S OR HER CASE | MVEDI ATELY REI NSTATED TO THE CALENDAR OF THE REFERRI NG
COURT. THE COURT, IN ITS DI SCRETI ON, MAY DI VERT THE CASE TO THE PROGRAM
ONE ADDI TI ONAL TI ME.

8. UPON SUCCESSFUL COWPLETION OF THE PROGRAM AS CERTIFIED BY THE
OFFICE OF CH LDREN AND FAM LY SERVI CES, AN ELI G BLE OFFENDER NMAY APPLY
TO THE COURT ON A FORM PROVI DED FOR THAT PURPCSE, FOR DI SM SSAL OF THE
CHARGES ARISING FROM THE ELId BLE OFFENSE FOR WHI CH THE OFFENDER WAS
REFERRED TO THE PROGRAM I N THE EXERCI SE OF THE COURT' S DI SCRETI ON, UPON
RECEI PT OF SUCH APPLI CATI ON AND UPON PAYMENT OF ANY COSTS OR dVIL
PENALTIES FOR WH CH THE ELI G BLE OFFENDER MAY BE LI ABLE, THE COURT | S
AUTHORI ZED TO DI SM SS THE CASE AGAI NST THE ELI 3 BLE OFFENDER OR ORDER
THAT THE CASE BE ADJOURNED | N CONTEMPLATION OF DI SM SSAL. THE COURT



Co~NOoOUIT~hWNE

S. 5253--A 5

SHALL CONSIDER ALL Cl RCUMSTANCES, REFERENCES AND  RECOMVENDATI ONS,
INCLUDING BUT NOT LIMTED TO RECOWENDATIONS AS TO (1) WHETHER THE
ELI G BLE OFFENDER COVPREHENDS THE LEGAL AND NON- LEGAL CONSEQUENCE OF HI S
OR HER ACTIONS (I1) WHETHER THE ELI G BLE OFFENDER COVPREHENDS THE RI SKS
ATTENDANT TO H'S OR HER ACTIONS AND (I11) WHETHER THE ELI G BLE OFFENDER
IS LIKELY TO RE-OFFEND, |IN EXERCI SING I TS DI SCRETI ON W TH REGARD TO
DI SM SSAL OF THE CHARGES.

9. NOTW THSTANDI NG ANY PROVISION OF LAW TO THE CONTRARY, THE
PROVISIONS OF THIS SECTION SHALL BE APPLI CABLE TO ANY PROCEEDI NG I N
FAM LY COURT THAT | NVOLVES AN ELI G BLE OFFENSE COW TTED BY A PERSON
El GHTEEN YEARS OLD OR YOUNGER.

10. NOTHING IN TH'S SECTION SHALL BE CONSTRUED AS PRECLUDI NG OTHER
DI SCI PLI NARY ACTI ON OR THE PROSECUTI ON OF A RESPONDENT FOR THE COW S-
SION OF A DI FFERENT OFFENSE WH LE PARTI Cl PATI NG I N THE DI VERSI ONARY
PROGRAM

S 5. The famly court act is amended by adding a new section 303.4 to
read as foll ows:

S 303.4. DI VERSI ONARY PROGRAM FOR ELI G BLE OFFENSES. NOTW THSTANDI NG
ANY PROVI SI ON OF LAW TO THE CONTRARY, THE PROVI SIONS OF SECTION 530.15
OF THE CRI M NAL PROCEDURE LAW SHALL BE APPLI CABLE TO ANY PROCEEDI NG I N
FAM LY COURT THAT | NVOLVES AN ELI G BLE OFFENSE COW TTED BY A PERSON
El GHTEEN YEARS OLD OR YOUNGER.

S 6. This act shall take effect on the one hundred eightieth day after
it shall have becone a law, provided that, effective imediately, the
commi ssioner of the office of children and famly services, the conmm s-
sioner of the department of education and the chief adm nistrator of the
courts shall pronmulgate any rules and regulations and take all other
actions necessary to inplenment the provisions of this act on or before
its effective date.



