Co~NOoOUI~,WNE

STATE OF NEW YORK

4905--A
2011- 2012 Regul ar Sessi ons
I N SENATE
April 29, 2011

Introduced by Sen. KLEIN -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Investigations and Govern-
ment Operations -- recomritted to the Conmttee on Investigations and
Government Operations in accordance wth Senate Rule 6, sec. 8 --
commttee discharged, bill anmended, ordered reprinted as anended and
recommtted to said commttee

AN ACT to amend the general business |law and the |abor law, in relation
to the use of credit history for enpl oynent purposes

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "credit privacy in enploynment act”.

S 2. Paragraph 3 of subdivision (a) of section 380-b of the general
busi ness |aw, as amended by chapter 797 of the | aws of 1984, is anended
to read as foll ows:

(3) To a person whomit has reason to believe intends to use the
information (i) in connection with a credit transaction involving the
consuner on whomthe information is to be furnished and involving the
extension of credit to, or review or collection of an account of, the
consuner, or (ii) for enploynment purposes, SUBJECT TO THE PROVI SIONS OF
SECTION THREE HUNDRED EIGHTY-U OF THI'S ARTICLE or (iii) in connection
with the underwiting of insurance involving the consuner, or (iv) in
connection with a determnation of the consuner's eligibility for a
|icense or other benefit granted by a governnental instrunmentality
required by Jlaw to consider an applicant's financial responsibility or
status, or (v) to a person in connection wth a business transaction
i nvol vi ng the consumer where the user has a legitimte business need for
such information, or (vi) in connection with the rental or |ease of a
resi dence.

S 3. Section 380-m of the general business |aw, as anmended by chapter
279 of the |laws of 2008, is anended to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 380-m Civil liability for negligent nonconpliance. Any consuner
reporting agency or user of information who or which is negligent in
failing to conply with any requirenent inposed under this article, other
than a violation of section three hundred eighty-t OR THREE HUNDRED
El GHTY-U of this article, with respect to any consuner is liable to that
consuner in an anount equal to the sum of:

(a) Any actual danmges sustained by the consunmer as a result of the
failure;

(b) I'n the case of any successful action to enforce any liability
under this section, the costs of the action together with reasonabl e
attorney's fees as determ ned by the court.

S 4. Section 380-u of the general business law, as relettered by chap-
ter 63 of the laws of 2006, is renunbered section 380-v and a new
section 380-u is added to read as foll ows:

S 380-U. USE OF CREDIT H STORY FOR EMPLOYMENT PURPOSES. (A) NO
EMPLOYER, EMPLOYMENT AGENCY, OR LI CENSI NG AGENCY, OR AGENT, REPRESEN
TATI VE OR DESI GNEE THEREOF, SHALL:

(1) USE INFORVATION IN THE CREDIT H STORY OF A JOB APPLI CANT OR
EMPLOYEE | N CONNECTI ON WTH OR AS A CRITERION FOR EMPLOYMENT DECI SI ONS
RELATED TO H RING TERM NATI ON, PROMOTI ON, DEMOTI ON, DI SCI PLI NE, COVPEN-
SATI ON, OR THE TERMS, CONDI TI ONS OR PRI VI LEGES OF EMPLOYMENT; OR

(2) REQUEST THE JOB APPLI CANT' S OR EMPLOYEE' S CREDI T HI STORY FOR SUCH
PURPCSE.

(B) THE PROVI SI ONS OF SUBDIVISION (A) OF TH'S SECTI ON SHALL NOT APPLY
TO THE EMPLOYERS OF LAW ENFORCEMENT OFFICERS OR | F THE EMPLOYER | S
REQUI RED BY STATE OR FEDERAL LAW TO USE I NDI VIDUAL CREDIT HI STORY FOR
EMPLOYMENT PURPCSES.

(© AS USED IN TH S SECTION, "CREDI T H STORY" MEANS ANY WRI TTEN OR
OTHER COVMUNI CATI ON OF ANY | NFORMATI ON BY A CONSUMER REPORTI NG AGENCY
THAT BEARS ON A CONSUMER S CREDI T WORTHI NESS, CREDI T STANDI NG OR CREDI T
CAPACI TY.

(D) (1) WHEREVER THERE SHALL BE A VI OLATION OF THI S SECTI ON, AN APPLI -
CATI ON MAY BE MADE BY THE ATTORNEY GENERAL |IN THE NAME OF THE PEOPLE OF
THE STATE OF NEW YORK TO A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON BY A
SPECI AL PROCEEDI NG TO I SSUE AN [|INJUNCTION, AND UPON NOTICE TO THE
DEFENDANT OF NOT LESS THAN FI VE DAYS, TO ENJO N OR RESTRAI N THE CONTI N-
UANCE OF SUCH VI OLATION, AND I F I T SHALL APPEAR TO THE SATI SFACTI ON OF
THE COURT OR JUSTICE THAT THE DEFENDANT HAS, | N FACT, VICOLATED TH S
SECTI ON, AN | NJUNCTI ON MAY BE | SSUED BY SUCH COURT OR JUSTI CE, ENJO NI NG
AND RESTRAI NI NG ANY FURTHER VI OLATI ON, W THOUT REQUI RI NG PROCF THAT ANY
PERSON HAS, |IN FACT, BEEN |INJURED OR DAMAGED THEREBY. | N ANY SUCH
PROCEEDI NG THE COURT MAY MAKE ALLOMNCES TO THE ATTORNEY GENERAL AS
PROVIDED |IN PARAGRAPH SIX OF SUBDI VISION (A) OF SECTI ON ElI GHTY- THREE
HUNDRED THREE OF THE Cl VI L PRACTI CE LAW AND RULES, AND DI RECT RESTITU
TI ON. VWHENEVER THE COURT SHALL DETERM NE THAT A VI CLATION OF TH' S
SECTI ON HAS OCCURRED, THE COURT MAY | MPCSE A CIVIL PENALTY OF NOT MORE
THAN TWO THOUSAND DOLLARS FOR EACH VI OLATION. I N CONNECTI ON W TH ANY
SUCH PROPCSED APPLI CATI ON, THE ATTORNEY GENERAL IS AUTHORI ZED TO TAKE
PROOF AND MAKE A DETERM NATION OF THE RELEVANT FACTS AND TO | SSUE
SUBPOENAS | N ACCORDANCE W TH THE CI VI L PRACTI CE LAW AND RULES.

(2) ANY PERSON | NJURED BY A VIOLATION OF THFS SECTION NMNAY BRING AN
ACTION IN H'S OR HER OAN NAME TO ENJO N SUCH UNLAWFUL ACT OR PRACTI CE,
AN ACTI ON TO RECOVER H S OR HER ACTUAL DAMAGES OR THREE THOUSAND FI VE
HUNDRED DOLLARS, WH CHEVER | S GREATER, OR BOTH SUCH ACTI ONS. THE COURT
MAY, IN I TS DI SCRETI ON, | NCREASE THE AWARD OF DAMAGES TO AN AMOUNT  NOT
TO EXCEED THREE TI MES THE ACTUAL DAMAGES UP TO TEN THOUSAND DOLLARS, |F
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THE COURT FI NDS THE DEFENDANT W LLFULLY OR KNOW NGY VI OLATED THI S ARTI -
CLE. IN THE CASE OF ANY SUCCESSFUL ACTION TO ENFORCE THE FOREGO NG
LIABILITY, THE COURT MAY AWARD THE COSTS OF THE ACTI ON TOGETHER W TH
REASONABLE ATTORNEY' S FEES.

(E) A CONSUMER MAY FILE A COWLAINT ALLEGQ NG A VI CLATION OF THE
PROVI SIONS OF THI'S SUBDI VI SI ON W TH THE DEPARTMENT OF LABOR PURSUANT TO
SECTI ON TWD HUNDRED NI NETEEN- D OF THE LABOR LAW

S 5. Subdivision (d) of section 380-c of the general business |aw, as
added by chapter 867 of the laws of 1977, is amended to read as foll ows:

(d) If a person applying for credit, insurance, or enploynent refuses
to authorize the procurenent or preparation of an investigative consumer
report, the prospective creditor, insurer or enployer may decline to
grant credit, insurance or enploynment on the grounds that the applicant
refused to execute such authorization; PROVIDED, HONEVER, THAT AN
EMPLOYER SHALL NOT REFUSE TO HI RE A PROSPECTI VE EMPLOYEE ON THE GROUNDS
THAT THE PROSPECTIVE EMPLOYEE REFUSES TO AUTHORI ZE THE PROCUREMENT OF
| NFORMATI ON TO WHI CH THE EMPLOYER | S NOT ENTI TLED PURSUANT TO SECTI ON
THREE HUNDRED El GHTY-U OF THI S ARTI CLE.

S 6. Section 380-i of the general business |aw is anmended by adding a
new subdi vision (d) to read as foll ows:

(D) I'N USING A CONSUMER REPORT OR | NVESTI GATI VE CONSUMER REPORT, WHERE
THE REPORT CONTAI NS | NFORMATI ON BEARI NG ON THE CONSUMER S CREDI TWORTHI -
NESS, CREDI T STANDI NG OR CREDI T CAPACITY, AN EMPLOYER, OR AGENT, REPRE-
SENTATI VE OR DESI GNEE THERECOF BEFORE TAKI NG ANY ADVERSE ACTI ON BASED I N
VHOLE OR PART ON THE REPORT, SHALL PROVIDE TO THE JOB APPLI CANT OR
EMPLOYEE:

(1) THE NAVE, ADDRESS, AND TELEPHONE NUMBER OF THE CONSUMER REPORTI NG
AGENCY PROVI DI NG THE REPORT;

(2) A DESCRI PTI ON OF THE CONSUMER S RI GHTS UNDER SECTI ON THREE HUNDRED
El GHTY-B OF THI S ARTI CLE; AND

(3) A REASONABLE OPPORTUNITY TO RESPOND TO ANY | NFORMVATION I N THE
REPORT THAT | S DI SPUTED BY THE CONSUMER.

S 7. The labor law is anended by adding a new section 219-d to read as
fol | ows:

S 219-D. FILING OF COVPLAI NT. ANY EMPLOYEE OR PROSPECTI VE EMPLOYEE
MAY FILE WTH THE COVM SSIONER A COWPLAINT REGARDING AN ALLEGED
VI OLATI ON OF SECTI ON THREE HUNDRED EI GHTY- U OF THE GENERAL BUSI NESS LAW
FOR AN | NVESTI GATI ON OF SUCH COVPLAI NT AND STATEMENT SETTI NG THE APPRO-
PRI ATE REMEDY, | F ANY.

S 8. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



