Co~NOoOUI~,WNE

STATE OF NEW YORK

4519
2011- 2012 Regul ar Sessi ons
I N SENATE
April 8, 2011

I ntroduced by Sen. SALAND -- (at request of the Ofice of Court Adm nis-
tration) -- read twice and ordered printed, and when printed to be
conmitted to the Committee on Codes

AN ACT to anend the penal law, in relation to the | aw of agency

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal |law is anended by adding a new section 40.20 to
read as foll ows:
S 40. 20 AGENCY.

1. A PERSON WHO ACTS SOLELY AS AN AGENT OF THE BUYER IN A SALE OF A
CONTROLLED SUBSTANCE CANNOT BE CONVI CTED OF THE CRI ME OF SELLI NG THAT
CONTROLLED SUBSTANCE OR OF POSSESSING I T WTH | NTENT TO SELL.

2. NOTW THSTANDI NG ANYTHI NG TO THE CONTRARY I N SUBDI VI SIONS THREE OR
SI X OF SECTION 300.40 OF THE CRI M NAL PROCEDURE LAW WHEN THE DEFENDANT
PLACES IN | SSUE AT TRI AL THAT HE OR SHE LACKS CULPABILITY FOR SELLING
OR POSSESSI NG W TH | NTENT TO SELL, A CONTROLLED SUBSTANCE, AND THERE | S
A REASONABLE VI EW OF THE EVI DENCE TO SUPPORT THE CLAIM AS PROVI DED FOR
IN THE PRECEDI NG SUBDI VISION, THAT THE DEFENDANT, WHEN HE OR SHE
POSSESSED THE CONTROLLED SUBSTANCE SOLD, WAS ACTI NG SOLELY AS AN AGENT
OF THE BUYER:

(A) THE DEFENDANT | S ENTI TLED, UPON REQUEST, TO HAVE THE JURY CONSI DER
THE CRIME OF CRIMNAL POSSESSION OF A CONTROLLED SUBSTANCE I N THE
SEVENTH DEGREE DURING | TS DELIBERATION. |F THE DEFENDANT FAILS TO
REQUEST SUCH A CHARGE BEFORE THE JURY RETI RES TO BEGA N | TS DELI BERATI ON,
THE RIGHT TO HAVE THE JURY CONSIDER IT IS WAI VED AND ANY RESULTI NG
CONVI CTI ON MAY NOT THEREAFTER BE CHALLENGED ON THE GROUND THE JURY DID
NOT CONSIDER CRIM NAL POSSESSION OF A CONTROLLED SUBSTANCE I N THE
SEVENTH DEGREE.

(B) THE PROSECUTOR |'S ENTI TLED, UPON REQUEST, TO HAVE THE JURY CONSI D-
ER THE CRIME OF CRI M NAL POSSESSI ON OF A CONTROLLED SUBSTANCE IN THE
SEVENTH DEGREE. |F THE PROSECUTOR FAILS TO MAKE A REQUEST BEFORE THE
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JURY RETI RES TO DELI BERATE, THE RIGHT TO HAVE THE JURY CONSIDER THE
SEVENTH DEGREE POSSESSI ON CHARCE | S WAI VED.

(© WHEN THE COURT SUBM TS CRIMNAL POSSESSION OF A CONTROLLED
SUBSTANCE | N THE SEVENTH DEGREE PURSUANT TO THIS SECTION, THE OFFENSE
SHALL BE CONSI DERED A LESSER | NCLUDED OFFENSE W TH REGARD TO THE GREATER
OFFENSE UNDER WHICH I T | S CHARGED.

3. A PERSON WHO ACTS SOLELY AS AN AGENT OF THE BUYER IN THE SALE OF
MARI HUANA CANNOT BE CONVI CTED OF THE CRI ME OF SELLI NG THAT MARI HUANA.

4. NOTW THSTANDI NG ANYTHI NG TO THE CONTRARY I N SUBDI VI SIONS THREE OR
SI X OF SECTION 300.40 OF THE CRI M NAL PROCEDURE LAW WHEN THE DEFENDANT
PLACES IN | SSUE AT TRIAL THAT HE OR SHE LACKS CULPABILITY FOR SELLING
OR POSSESSING W TH I NTENT TO SELL, MARI HUANA AND THERE | S A REASONABLE
VI EW OF THE EVI DENCE TO SUPPORT THE CLAIM AS PROVIDED IN THE PRECEDI NG
PARAGRAPH, THAT THE DEFENDANT, WHEN HE OR SHE POSSESSED THE MARI HUANA
SOLD, WAS ACTI NG SOLELY AS AN AGENT OF THE BUYER:

(A) THE DEFENDANT | S ENTI TLED, UPON REQUEST, TO HAVE THE JURY CONSI DER
THE APPROPRI ATE LESSER OFFENSE OF CRI M NAL POSSESSION OF MARI HUANA AS
DEFI NED BY SECTION 221.10, 221.15, 221.20 OR 221.25 OF TH S CHAPTER
DURI NG | TS DELI BERATI ONS. THE TRI AL COURT SHALL IN ITS D SCRETI ON SUBM T
THE MOST APPROPRI ATE CLASSI FI CATI ON OF THE MARI HUANA CHARGE BASED UPON A
REASONABLE VIEWOF THE EVIDENCE ADM TTED DURING THE TRIAL. |IF THE
DEFENDANT FAI LS TO REQUEST A MARI HUANA POSSESSI ON CHARGE BEFORE THE JURY
RETIRES TO BEG N I TS DELI BERATI ON, THE RI GHT TO HAVE THE JURY CONSI DER
I T IS WAIVED AND ANY RESULTI NG CONVI CTI ON MAY NOT THEREAFTER BE CHAL-
LENGED ON THE GROUND THE JURY DI D NOT CONSI DER SUCH A CHARGE.

(B) THE PROSECUTOR |'S ENTI TLED, UPON REQUEST, TO HAVE THE JURY CONSI D-
ER THE APPROPRI ATE LESSER OFFENSE OF CRI M NAL POSSESSI ON OF MARI HUANA AS
DEFI NED BY SECTION 221.10, 221.15, 221.20 OR 221.25 OF TH S CHAPTER
DURI NG | TS DELI BERATI ONS. THE TRI AL COURT SHALL IN ITS D SCRETI ON SUBM T
THE MOST APPROPRI ATE CLASSI FI CATI ON OF THE MARI HUANA CHARGE BASED UPON A
REASONABLE VI EW OF THE EVI DENCE ADM TTED DURI NG THE TRIAL. | F THE PROSE-
CUTOR FAILS TO MAKE A REQUEST BEFORE THE JURY RETI RES TO DELI BERATE, THE
RI GHT TO HAVE THE JURY CONSI DER THE SEVENTH DEGREE POSSESSI ON CHARGE | S
WAI VED.

(© VWHEN THE COURT SUBM TS CRI M NAL POSSESSI ON OF MARI HUANA PURSUANT
TO THI' S SECTI ON, THE OFFENSE SHALL BE CONSIDERED A LESSER | NCLUDED
OFFENSE W TH REGARD TO THE GREATER OFFENSE UNDER WHICH | T | S CHARGED.

S 2. This act shall take effect thirty days after it shall have becone
a law and shall apply to all pending trials where jury deliberations
have not yet commenced.



