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STATE OF NEW YORK
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2011- 2012 Regul ar Sessi ons
I N SENATE
March 28, 2011

Introduced by Sen. JOHNSON -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Children and Famlies

AN ACT to anend the donestic relations law, in relation to establishing
a presunption of shared parenting of mnor children in matrinonia
pr oceedi ngs

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings. The |I|egislature hereby finds and
declares that it is the public policy of the state to assure mnor chil-
dren have frequent and continuing contact with both parents after the
parents have separated or dissolved their narriage and that it is in the
public interest to encourage parents to share the rights and responsi -
bilities of child-rearing in order to effectuate this policy. At the
outset and thereafter, in any proceeding where there is at issue the
custody of a mnor child, the court may, during the pendency of the
proceeding or at any tinme thereafter, nmake such order for the custody of
m nor children as nay seem necessary or proper. The provisions of this
act establish a presunption, affecting the burden of proof, that shared
parenting is in the best interests of mnor children.

S 2. Subdivision (a) of section 70 of the domestic relations |aw, as
anended by chapter 457 of the laws of 1988, is anmended to read as
fol | ows:

(a) Where a minor child is residing wwthin this state, either parent
may apply to the suprene court for a wit of habeas corpus to have such
m nor child brought before such court; and on the return thereof, the
court, on due consideration, [may] SHALL award the natural guardianship,
charge and custody of such child to [either parent] BOTH PARENTS, |IN THE
ABSENCE OF AN ALLEGATI ON THAT SUCH SHARED PARENTI NG WOULD BE DETRI MENTAL
TO SUCH CHI LD, for such tinme, under such regulations and restrictions,
and with such provisions and directions, as the case may require, and
may at any tinme thereafter vacate or nodify such order. [In all cases

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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there shall be no prima facie right to the custody of the child in
ei ther parent, but the] THE BURDEN OF PROOF THAT SUCH SHARED PARENTI NG
WOULD BE DETRIMENTAL TO SUCH CHI LD SHALL BE UPON THE PARENT REQUESTI NG
SOLE CUSTODY. THE court shall determne solely what is for the best
interest of the child, and what will best pronote [its] THE CH LD S
wel fare and happi ness, and make award accordingly.

S 3. Paragraph (a) of subdivision 1 of section 240 of the donestic
relations |aw, as amended by chapter 476 of the | aws of 2009, is anended
to read as foll ows:

(a) (I) I'n any action or proceeding brought (1) to annul a marriage or
to declare the nullity of a void marriage, or (2) for a separation, or
(3) for a divorce, or (4) to obtain, by a wit of habeas corpus or by
petition and order to show cause, the custody of or right to visitation
with any child of a marriage, the court shall require verification of
the status of any child of the marriage with respect to such child's
custody and support, including any prior orders, and shall enter orders
for custody and support as, in the court's discretion, justice requires,
having regard to the circunstances of the case and of +the respective
parties and to the best interests of the child and subject to the
provi si ons of subdivision one-c of this section. Were either party to
an action concerning custody of or aright to visitation with a child
alleges in a sworn petition or conplaint or sworn answer, cross-peti-
tion, counterclaim or other sworn responsive pleading that the other
party has commtted an act of domestic violence against the party naking
the allegation or a fam |y or househol d nmenber of either party, as such
famly or household nenber is defined in article eight of the famly
court act, and such allegations are proven by a preponderance of the
evi dence, the «court nust consider the effect of such donestic viol ence
upon the best interests of the child, together with such other facts and
ci rcunstances as the court deens relevant in naking a direction pursuant
to this section and state on the record how such findings, facts and
circunstances factored into the direction. |If a parent nakes a good
faith all egati on based on a reasonabl e belief supported by facts that
the child is the victimof child abuse, child neglect, or the effects of
donmestic violence, and if that parent acts lawfully and in good faith in
response to that reasonable belief to protect the child or seek treat-
ment for the child, then that parent shall not be deprived of custody,
visitation or contact with the child, or restricted in custody, visita-
tion or contact, based solely on that belief or the reasonable actions
taken based on that belief. If an allegation that a child is abused is
supported by a preponderance of the evidence, then the court shal
consi der such evidence of abuse in determning the visitation arrange-
ment that is in the best interest of the child, and the court shall not
place a child in the custody of a parent who presents a substantial risk
of harm to that child, and shall state on the record how such findi ngs
were factored into the determi nation. An order directing the paynent of
child support shall contain the social security nunbers of the naned
parties. [In all cases there shall be no prinma facie right to the custo-
dy of the child in either parent. Such] (Il) CUSTODY SHALL BE AWARDED
IN THE FOLLOW NG ORDER OF PREFERENCE, ACCORDI NG TO THE BEST | NTERESTS OF
THE CHI LD:

(1) TO BOTH PARENTS JO NTLY PURSUANT TO SECTI ON TWO HUNDRED FORTY-D OF
TH'S ARTI CLE. IN SUCH CASES THE COURT MJST REQUI RE THE PARENTS TO
SUBM T A PARENTI NG PLAN AS DEFINED IN SUBDIVISION TWDO OF SECTION TWO
HUNDRED FORTY-D OF THI S ARTI CLE FOR | MPLEMENTATI ON OF THE CUSTODY ORDER
OR THE PARENTS ACTI NG | NDI VI DUALLY OR I N CONCERT MAY SUBM T A CUSTODY
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| MPLEMENTATI ON PLAN TO THE COURT PRI OR TO | SSUANCE OF A CUSTODY DECREE.
THERE SHALL BE A PRESUMPTI ON, AFFECTI NG THE BURDEN OF PROOF, THAT SHARED
PARENTING IS IN THE BEST | NTERESTS OF A M NOR CHI LD UNLESS THE PARENTS
HAVE AGREED TO AN AWARD OF CUSTODY TO ONE PARENT OR SO AGREE | N OPEN
COURT AT A HEARI NG FOR THE PURPCSE OF DETERM NING CUSTODY OF A M NOR
CH LD OF THE MARRI AGE OR THE COURT FI NDS THAT SHARED PARENTI NG WOULD BE
DETRI MENTAL TO A PARTICULAR CHILD OF A SPECIFIC MARRIAGE. FOR THE
PURPCSE OF ASSISTING THE COURT | N MAKING A DETERM NATI ON WHETHER AN
AWARD OF SHARED PARENTI NG | S APPROPRI ATE, THE COURT MAY DI RECT THAT AN
| N\VESTI GATION BE CONDUCTED. |F THE COURT DECLI NES TO ENTER AN ORDER
AWARDI NG SHARED PARENTI NG PURSUANT TO THI S PARAGRAPH, THE COURT SHALL
STATE IN ITS DECISION THE REASONS FOR DENI AL OF AN AWARD OF SHARED
PARENTING IN JURISDICTIONS HAVING A PRIVATE OR PUBLI CLY- SUPPORTED
CONCI LI ATION  SERVI CE, THE COURT OR THE PARTI ES MAY, AT ANY Tl ME, PURSU
ANT TO LOCAL RULES OF COURT, CONSULT WTH THE CONCI LI ATION SERVICE FOR
THE PURPOSE OF ASSI STI NG THE PARTI ES TO FORMULATE A PLAN FOR | MPLEMENTA-
TION OF THE CUSTODY ORDER OR TO RESOLVE ANY CONTROVERSY WHI CH HAS ARl SEN
IN THE | MPLEMENTATION OF A PLAN FOR CUSTODY. ANY ORDER FOR SHARED
PARENTI NG MAY BE MODI FI ED OR TERM NATED UPON THE PETI TI ON OF ONE OR BOTH
PARENTS OR ON THE COURT'S O\N MOTION I F I T I S SHOMWN THAT THE BEST | NTER-
ESTS OF THE CH LD REQUI RE MODI FI CATION OR TERM NATION OF THE SHARED
PARENTI NG ORDER. ANY ORDER FOR THE CUSTODY OF A MNOR CHI LD OF A
MARRI ACE ENTERED BY A COURT IN THI S STATE OR I N ANY OTHER STATE, SUBJECT
TO JURI SDI CTI ONAL REQUI REMENTS, MAY BE MODI FI ED AT ANY TIME TO AN ORDER
OF SHARED PARENTI NG | N ACCORDANCE W TH THE PROVI SI ONS OF THI' S SECTI ON.

(2) TO ElI THER PARENT, I N WH CH CASE, THE COURT, | N MAKI NG AN ORDER FOR
CUSTODY TO EITHER PARENT SHALL CONSIDER, AMONG OTHER FACTORS, WHI CH
PARENT IS MORE LIKELY TO ALLOWN THE CH LD OR CH LDREN FREQUENT AND
CONTI NUI NG CONTACT W TH THE NONCUSTODI AL PARENT, AND SHALL NOT PREFER A
PARENT AS CUSTODI AN BECAUSE OF THAT PARENT'S GENDER. THE BURDEN OF PROCF
THAT SHARED PARENTI NG WOULD NOT BE I N THE CHI LD S BEST | NTEREST SHALL BE
UPON THE PARENT REQUESTING SOLE CUSTODY. NOTW THSTANDI NG ANY OTHER
PROVISION OF LAW ACCESS TO RECORDS AND | NFORVATI ON PERTAI NI NG TO A
M NOR CHI LD, I NCLUDI NG BUT NOT LIMTED TO MEDI CAL, DENTAL AND SCHOOL
RECORDS, SHALL NOT BE DENIED TO A PARENT BECAUSE THE PARENT IS NOT THE
CH LD S CUSTODI AL PARENT.

(3) I'F TO NEl THER PARENT, TO THE PERSON OR PERSONS I N WHOSE HOVE THE
CHI LD HAS BEEN LIVING I N A NURTURI NG AND STABLE ENVI RONMENT.

(4) TO ANY OTHER PERSON OR PERSONS DEEMED BY THE COURT TO BE SUl TABLE
AND ABLE TO PROVI DE A NURTURI NG AND STABLE ENVI RONMENT.

BEFORE THE COURT MAKES ANY ORDER AWARDI NG CUSTODY TO A PERSON OR
PERSONS OTHER THAN A PARENT W THOUT THE CONSENT OF THE PARENTS, | T SHALL
MAKE A FI NDI NG THAT AN AWARD OF CUSTODY TO A PARENT WOULD BE DETRI MENTAL
TO THE CHI LD AND THE AWARD TO A NON- PARENT | S REQUI RED TO SERVE THE BEST
| NTERESTS OF THE CHILD. ALLEGATIONS THAT PARENTAL CUSTCODY WOULD BE
DETRI MENTAL TO THE CHI LD, OTHER THAN A STATEMENT OF THAT ULTI MATE FACT,
SHALL NOT APPEAR |IN THE PLEADI NGS. THE COURT MAY, IN I TS DI SCRETI ON,
EXCLUDE THE PUBLI C FROM THE HEARI NG ON THI S | SSUE. THE COURT SHALL STATE
I N WRI TI NG THE REASON FOR | TS DECI SI ON AND WHY THE AWARD MADE WAS FOUND
TO BE I N THE BEST | NTERESTS OF THE CHI LD. ANY directi on MADE PURSUANT TO
THI'S SUBDI VI SI ON shal | nake provision for child support out of the prop-
erty of [either or] both parents. The court shall nake its award for
child support pursuant to subdivision one-b of this section. Such direc-
tion may provide for reasonable visitation rights to the maternal and/or
pat ernal grandparents of any child of the parties. Such direction as it
applies to rights of visitation with a child remanded or placed in the
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care of a person, official, agency or institution pursuant to article
ten of the famly court act, or pursuant to an instrunment approved under
section three hundred fifty-eight-a of the social services |law, shall be
enforceable pursuant to part eight of article ten of the famly court
act and sections three hundred fifty-eight-a and three hundred eighty-
four-a of the social services |aw and ot her applicable provisions of |aw
agai nst any person having care and custody, or tenporary care and custo-
dy, of the child. Notw thstandi ng any other provision of law, any wit-
ten application or notion to the court for the establishment, nodifica-
tion or enforcenent of a child support obligation for persons not in
recei pt of public assistance and care nust contain either a request for
child support enforcenment services which would authorize the collection
of the support obligation by the inmediate issuance of an incone
execution for support enforcenent as provided for by this chapter,

conpleted in the manner specified in section one hundred el even-g of the
social services law, or a statenment that the applicant has applied for
or is in receipt of such services; or a statenent that the applicant
knows of the availability of such services, has declined them at this
time and where support enforcenment services pursuant to section one
hundred el even-g of the social services | aw have been declined that the
applicant wunderstands that an incone deduction order may be issued
pursuant to subdivision (c) of section fifty-two hundred forty-two of
the civil practice law and rules wi thout other child support enforcenent
services and that paynment of an administrative fee may be required. The
court shall provide a copy of any such request for <child support
enforcenent services to the support collection unit of the appropriate
social services district any tinme it directs paynents to be nade to such
support collection unit. Additionally, the copy of any such request
shall be acconpani ed by the name, address and social security nunber of
the parties; the date and place of the parties' marriage; the nane and
date of birth of the child or children; and the nane and address of the
enpl oyers and i ncone payors of the party from whom child support is
sought or from the party ordered to pay child support to the other
party. Such direction nay require the paynment of a sumor suns of noney
either directly to the custodial parent or to third persons for goods or
services furnished for such child, or for both paynents to the custodia

parent and to such third persons; provided, however, that unless the
party seeking or receiving child support has applied for or is receiving
such services, the court shall not direct such paynents to be nmade to
the support collection wunit, as established in section one hundred
el even-h of the social services |law. Every order directing the paynment
of support shall require that if either parent currently, or at any tine
in the future, has health insurance benefits available that nay be
ext ended or obtained to cover the child, such parent is required to
exercise the option of additional coverage in favor of such child and
execute and deliver to such person any fornms, notices, docunents or
instruments necessary to assure tinely paynent of any health insurance
clainms for such child.

S 4. The donestic relations law is anended by adding a new section
240-d to read as foll ows:

S 240-D. CUSTODY OF CHI LDREN. 1. WHERE THE COURT CONSI DERS AWARDI NG
SHARED PARENTI NG PURSUANT TO THE PROVI SI ONS OF PARAGRAPH (A) OF SUBDI VI -
SI ON ONE OF SECTI ON TWO HUNDRED FORTY OF THI S ARTI CLE, "SHARED PARENT-
ING', SHALL MEAN AN ORDER AWARDI NG CUSTODY OF THE CHI LD TO BOTH PARTI ES
SO THAT BOTH PARTI ES SHARE EQUALLY THE LEGAL RESPONSI BI LI TY AND CONTROL
OF SUCH CHI LD AND SHARE EQUALLY THE LI VI NG EXPERI ENCE | N TI ME AND PHYS-
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| CAL CARE TO ASSURE FREQUENT AND CONTI NUI NG CONTACT WTH BOTH PARTI ES,
AS THE COURT DEEMS TO BE I N THE BEST | NTERESTS OF THE CHI LD, TAKI NG I NTO
CONS| DERATI ON THE LOCATI ON AND Cl RCUMSTANCES OF EACH PARTY. THE TERM
"SHARED PARENTING', SHALL BE CONSIDERED | NTERCHANGEABLE W TH " NEARLY
EQUAL SHARED PARENTI NG'. AN AWARD OF JO NT PHYSI CAL AND LEGAL CUSTODY
OBLI GATES THE PARTIES TO EXCHANGE | NFORVATI ON CONCERNI NG THE HEALTH,
EDUCATI ON AND WELFARE OF THE M NOR CHI LD, AND UNLESS ALLOCATED, APPOR-
TIONED OR DECREED, THE PARENTS OR PARTIES SHALL CONFER W TH ONE ANOTHER
I N THE EXERCI SE OF DECI SI ON- MAKI NG RI GHTS, RESPONSI Bl LI TI ES AND AUTHORI -
TY.

2. FOR THE PURPCSES OF THI S ARTI CLE A "PARENTI NG PLAN', REQUI RED TO BE
SUBM TTED TO THE COURT PURSUANT TO CLAUSE ONE OF SUBPARAGRAPH (I1) OF
PARAGRAPH (A) OF SUBDIVISION ONE OF SECTI ON TWO HUNDRED FORTY OF THI S
ARTI CLE, SHALL | NCLUDE BUT NOT BE LIM TED TG

(A) THE LEGAL RESPONSI BI LI TIES OF EACH PARENT;

(B) A WEEKLY PARENTI NG SCHEDULE;

(C) A HOLI DAY AND VACATI ON PARENTI NG SCHEDULE;

(D) A SCHEDULE FOR SPECI AL OCCASI ONS, | NCLUDI NG BI RTHDAYS;

(E) A DESCRI PTION OF ANY SPECIFIC DECI SION MAKING AREAS FOR EACH
PARENT PROVI DED, HOWEVER, THAT BOTH PARENTS SHALL CONFER AND JO NTLY
DETERM NE MAJOR | SSUES AFFECTING THE WELFARE OF THE CHI LD | NCLUDI NG
HEALTH, EDUCATI ON, DI SCI PLI NE AND RELI A ON;

(F) | F APPLI CABLE, THE NEED FOR ANY AND ALL OF THE PARTI ES TO PARTI C
| PATE | N COUNSELI NG,

(G ANY RESTRI CTI ONS ON EI THER PARENT WHEN | N PHYSI CAL CONTROL OF THE
CH LD OR CHI LDREN; AND

(H) PROVI SIONS FOR MEDI ATI ON OF DI SPUTES.

3. ONE PARENT MAY BE DESI GNATED AS A PUBLI C WELFARE RECI PIENT IN SI TU-
ATI ONS WHERE PUBLI C WVELFARE AI D | S DEEMED NECESSARY AND APPROPRI ATE. I N
MAKI NG AN ORDER OF SHARED PARENTI NG, THE COURT SHALL SPECI FY THE RI GHT
OF EACH PARENT TO THE PHYSI CAL CONTROL OF THE CHI LD I N SUFFI Cl ENT DETAI L
TO ENABLE A PARENT DEPRI VED OF THAT CONTROL TO ENFORCE THE COURT ORDER
AND TO ENABLE LAW ENFORCEMENT AUTHORI TIES TO | MPLEMENT LAWS FOR RELI EF
OF PARENTAL KI DNAPPI NG AND CUSTODI AL | NTERFERENCE.

S 5. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a law and shall apply to
actions and proceedi ngs cormenced on and after such date.



