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STATE OF NEW YORK

4244--C
Cal . No. 292

2011- 2012 Regul ar Sessi ons
I N SENATE
March 24, 2011

Introduced by Sens. SALAND, GALLIVAN, OPPENHEI MER, SQUADRON -- read
twice and ordered printed, and when printed to be comitted to the
Committee on Codes -- reported favorably fromsaid commttee and
committed to the Committee on Rules -- reported favorably from said
committee, ordered to a third reading, passed by Senate and delivered
to the Assenbly, recalled, vote reconsidered, restored to third read-
ing, anended and ordered reprinted, retaining its place in the order
of third reading -- again anended and ordered reprinted, retaining its
place in the order of third reading -- again amended and ordered
reprinted, retaining its place in the order of third reading

AN ACT to amend the crimnal procedure law, in relation to certain
donesti c viol ence of fenses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The crimnal procedure Iaw is anmended by adding a new
section 370.15 to read as foll ows:
S 370. 15 PROCEDURE FOR DETERM NI NG WHETHER CERTAIN M SDEMEANOR CRI MES

ARE CRI MES OF DOVESTI C VI OLENCE FOR PURPOSES OF FEDERAL LAW

1. WHEN A DEFENDANT HAS BEEN CHARGED W TH ASSAULT OR ATTEMPTED ASSAULT
IN THE THIRD DEGREE AS DEFINED IN SECTIONS 120.00 AND 110.00 OF THE
PENAL LAW MENACING OR ATTEMPTED MENACING IN THE SECOND DEGREE AS
DEFINED |IN SECTIONS 120.14 AND 110.00 OF THE PENAL LAW CRI M NAL
OBSTRUCTI ON OF BREATHI NG OR BLOOD ClI RCULATION OR ATTEMPTED CRI'M NAL
OBSTRUCTI ON OF BREATHING OR BLOOD Cl RCULATI ON AS DEFI NED | N SECTI ONS
121.11 AND 110.00 OF THE PENAL LAW OR FORCIBLE TOUCHI NG OR ATTEMPTED
FORCI BLE TOUCHI NG AS DEFI NED I N SECTI ONS 130.52 AND 110. 00 OF THE PENAL
LAW THE PEOPLE MAY, AT ARRAI GNMENT OR NO LATER THAN FORTY-FIVE DAYS
AFTER ARRAI GNMENT, FOR THE PURPOSE OF NOTI FI CATI ON TO THE DI VI SI ON OF
CRI M NAL JUSTI CE SERVI CES PURSUANT TO SECTI ON 380.97 OF THI S PART, SERVE
ON THE DEFENDANT AND FILE WTH THE COURT A NOTICE ALLEG NG THAT THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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DEFENDANT |S RELATED OR SITUATED TO THE VICTIM OF THE CRIME I N THE
MANNER SPECI FIED IN 18 U.S.C.  921(A)(33) (A (I1).

2.  SUCH NOTI CE SHALL | NCLUDE THE NAME OF THE PERSON ALLEGED TO BE THE
VICTIM OF SUCH CRIME AND SHALL SPECIFY THE NATURE OF THE ALLEGED
RELATIONSHIP AS SET FORTH IN 18 U S.C 921(A) (33) (A (I1). UPON
CONVI CTI ON OF SUCH OFFENSE, THE COURT SHALL ADVI SE THE DEFENDANT THAT HE
OR SHE | S ENTI TLED TO A HEARING ON THE ALLEGATION CONTAINED IN THE
NOTI CE AND, | F NECESSARY, AN ADJOURNVENT OF THE SENTENCI NG PROCEEDI NG | N
ORDER TO PREPARE FOR SUCH HEARING AND THAT |IF SUCH ALLEGATION | S
SUSTAI NED, THAT DETERM NATI ON AND CONVI CTION WLL BE REPORTED TO THE
DI VISION OF CRIM NAL JUSTI CE SERVI CES.

3. AFTER HAVI NG BEEN ADVI SED BY THE COURT AS PROVI DED | N SUBDI VI SI ON
TWO OF THI' S SECTI ON, THE DEFENDANT MAY STI PULATE OR ADM T, ORALLY ON THE
RECORD OR IN WRI TING THAT HE OR SHE |S RELATED OR SITUATED TO THE
VICTIM OF SUCH CRIME | N THE MANNER DESCRI BED I N SUBDI VI SION ONE OF THI S
SECTI ON. I N SUCH CASE, SUCH RELATI ONSHI P SHALL BE DEEMED ESTABLI SHED FOR
PURPOSES OF SECTI ON 380.97 OF TH'S PART. | F THE DEFENDANT DENI ES THAT HE
OR SHE | S RELATED OR SI TUATED TO THE VICTIM OF THE CRIME AS ALLEGED IN
THE NOTICE SERVED BY THE PEOPLE, OR STANDS MJUTE W TH RESPECT TO SUCH
ALLEGATI ON, THEN THE PEOPLE SHALL BEAR THE BURDEN TO PROVE BEYOND A
REASONABLE DOUBT THAT THE DEFENDANT | S RELATED OR SI TUATED TO THE VI CTI M
IN THE MANNER ALLEGED IN THE NOTICE. THE COURT MAY CONSI DER RELI ABLE
HEARSAY EVI DENCE SUBM TTED BY ElI THER PARTY PROVI DED THAT I T IS RELEVANT
TO THE DETERM NATI ON OF THE ALLEGATI ON. FACTS PREVI QUSLY PROVEN AT TRI AL
OR ELICITED AT THE TIME OF ENTRY OF A PLEA OF GUILTY SHALL BE DEEMED
ESTABLI SHED BEYOND A REASONABLE DOUBT AND SHALL NOT BE RELI TI GATED. AT
THE CONCLUSI ON OF THE HEARI NG OR UPON SUCH A STI PULATI ON OR ADM SSI ON,
AS APPLI CABLE, THE COURT SHALL MAKE A SPECIFIC WRI TTEN DETERM NATI ON
W TH RESPECT TO SUCH ALLEGATI ON.

S 2. The crimnal procedure |aw is anended by addi ng a new section
380.97 to read as foll ows:

S 380. 97 NOTI FI CATION TO DI VI SION OF CRI M NAL JUSTI CE SERVI CES OF DETER-
M NATI ONS | N CERTAI N M SDEMEANOR CASES.

UPON JUDGMVENT OF CONVI CTI ON OF ASSAULT OR ATTEMPTED ASSAULT IN THE
THI RD DEGREE, AS DEFINED I N SECTI ONS 120.00 AND 110. 00 OF THE PENAL LAW
MENACI NG OR ATTEMPTED MENACING IN THE SECOND DEGREE, AS DEFI NED I N
SECTI ON 120. 14 AND 110.00 OF THE PENAL LAW CRIM NAL OBSTRUCTION OF
BREATHING OR BLOOD CI RCULATION OR ATTEMPTED CRI M NAL OBSTRUCTI ON OF
BREATHI NG OR BLOOD Cl RCULATI ON, AS DEFINED I N SECTI ONS 121.11 AND 110. 00
OF THE PENAL LAW FORCIBLE TOUCHI NG OR ATTEMPTED FORCI BLE TOUCHI NG, AS
DEFI NED | N SECTI ONS 130.52 AND 110. 00 OF THE PENAL LAW WHEN THE DEFEND-
ANT HAS BEEN DETERM NED, PURSUANT TO SECTI ON 370.15 OF TH S PART, TO BE
RELATED OR S| TUATED TO THE VI CTI M OF THE OFFENSE | N THE MANNER SPECI FI ED
IN 18 U S. C 921(A)(33)(A)(Il), THE CLERK OF THE COURT SHALL | NCLUDE
NOTI FI CATI ON AND A COPY OF THE WRI TTEN DETERM NATI ON | N A REPORT OF SUCH
CONICTION TO THE DIVISION OF CRIM NAL JUSTI CE SERVI CES TO ENABLE THE
DI VI SI ON TO REPORT SUCH DETERM NATI ON TO THE FEDERAL BUREAU OF | NVESTI -
GATION AND ASSIST THE BUREAU | N | DENTI FYI NG PERSONS PRCHI BI TED FROM
PURCHASI NG AND POSSESSI NG A FI REARM PURSUANT TO THE PROVISIONS OF 18
U S C 922.

S 3. This act shall take effect on the one hundred twentieth day after
it shall have beconme a |law and shall apply to crines commtted on or
after such date.



