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STATE OF NEW YORK

4147
2011- 2012 Regul ar Sessi ons
I N SENATE
March 21, 2011

Introduced by Sens. CRIFFO GOLDEN -- read twi ce and ordered printed,
and when printed to be conmtted to the Conmttee on Codes

AN ACT to anend the penal law and the <crimnal procedure law, in
relation to the storage and destruction of goods and articles relating
to t he of f enses of trademark counterfeiting and unauthorized
recordings; and to repeal certain provisions of the penal law relating
thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 60.27 of the penal |aw is amended by addi ng a new
subdi vision 15 to read as foll ows:

15. IF THE OFFENSE OF WHICH A PERSON |S CONICTED |S DEFINED IN
SECTI ON 165.71, 165.72, 165.73 OR ARTICLE TWO HUNDRED SEVENTY- FI VE OF
TH S CHAPTER, AND A LAW ENFORCEMENT AGENCY OR OTHER PUBLIC ENTITY HAS
EXPENDED FUNDS FOR THE PURPOSE OF STORI NG AND/ OR DESTROYI NG GOODS OR
ARTI CLES SEI ZED | N CONNECTI ON W TH SUCH OFFENSE, THEN NOTW THSTANDI NG
THE PROVISIONS OF PARAGRAPH (A) OF SUBDIVISION FIVE OF THI S SECTI ON,
SAI D AGENCY OR OTHER PUBLI C ENTI TY SHALL BE ENTI TLED TO RESTI TUTION OF
THE REASONABLE COST OF SUCH STORAGE AND/ OR DESTRUCTI ON, LESS THE AMOUNT
OF ANY FUNDS WHI CH HAVE BEEN OR ARE ANTI Cl PATED TO BE RECOVERED FROM ANY
OTHER SOURCE. ANY LAW ENFORCEMENT AGENCY OR OTHER PUBLI C ENTI TY SEEKI NG
RESTI TUTION PURSUANT TO THI'S SUBDI VISION SHALL FILE WTH THE COURT,
DI STRI CT ATTORNEY AND DEFENSE COUNSEL AN AFFIDAVIT STATING THAT THE
COSTS FOR WHICH RESTITUTION IS BEI NG SOUGHT HAVE NOT BEEN AND ARE NOT
ANTI Cl PATED TO BE RECOVERED FROM ANY OTHER SOURCE OR I N ANY OTHER CIVIL
OR CRI M NAL PROCEEDI NG

S 2. Section 165.70 of the penal |aw is anmended by adding a new subdi -
vision 5 to read as foll ows:

5. THE TERM "REPRESENTATIVE SAMPLE" MEANS A M NI MUM OF ONE HUNDRED
TVENTY- FI VE PERCENT OF THE AMOUNT OF GOODS THAT |'S REQUI RED TO SUBSTAN-
TI ATE THE H GHEST DEGREE OF THE OFFENSE THAT MAY BE CHARGED | N THE ACCU-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SATORY | NSTRUMENT, AS DETERM NED BY THE AGENCY HAVI NG CUSTODY OF SUCH
GOODS.

S 3. Section 165.74 of the penal |law is REPEALED and a new section
165.74 is added to read as foll ows:

S 165. 74 SEI ZURE AND DESTRUCTI ON OF GOODS BEARI NG COUNTERFEIT TRADE-
MARKS.

1. ANY GOODS MANUFACTURED, SOLD, OFFERED FOR SALE, DI STRI BUTED OR
PRODUCED | N VI OLATI ON OF THI' S ARTI CLE MAY BE SEI ZED BY ANY POLI CE OFFI -
CER, OR BY ANY PEACE OFFI CER ACTING WTHIN HI' S OR HER LAWFUL AUTHORI TY.

2. |F THE DEFENDANT REQUESTS A HEARI NG AT ARRAI GNVENT PURSUANT TO
SUBDI VI SI ON TEN OF SECTI ON 170. 10, SUBDI VI SI ON SEVEN OF SECTION 180. 10
OR SUBDI VI SION FOUR OF SECTI ON 210.15 OF THE CRI M NAL PROCEDURE LAW OR
| F ANY OTHER PERSON Tl MELY REQUESTS SUCH A HEARI NG PURSUANT TO SUBDI VI -
SION FIVE OF TH'S SECTION, THE COURT MJUST, W TH N FORTY-El GHT HOURS
AFTER ARRAI GNVENT OF THE DEFENDANT OR W THIN FORTY-EIGHT HOURS OF A
REQUEST FOR A HEARI NG PURSUANT TO PARAGRAPH (A) OF SUBDI VI SI ON FI VE OF
THI'S SECTI ON, WHI CHEVER | S LATER, HOLD A HEARI NG AND DETERM NE WHETHER
PROBABLE CAUSE EXI STS TO BELI EVE THAT GOODS SElI ZED PURSUANT TO SUBDI VI -
SION ONE OF THI S SECTI ON WVERE MANUFACTURED, SOLD, OFFERED FOR SALE,
DI STRIBUTED OR PRODUCED IN VIOLATION OF THI S ARTI CLE. THE HEARI NG TO
MAKE SUCH DETERM NATI ON SHALL BE CONCLUDED AND SUCH DETERM NATI ON SHALL
BE MADE W THI N FORTY- El GHT HOURS AFTER THE COMMENCEMENT OF THE HEARI NG
PROVI DED THAT FOR GOOD CAUSE THE COURT MAY EXTENT THE TIME WTHI N WH CH
TO HOLD OR CONCLUDE SUCH HEARI NG.

3. (A |IF A HEARI NG | S REQU RED PURSUANT TO SUBDI VI SION TWO OF THI S
SECTI ON, AND THE COURT, AFTER SUCH HEARI NG, FINDS THAT NOTICE PURSUANT
TO PARAGRAPH (B) OF SUBDI VISION FIVE OF THI 'S SECTI ON, | F REQUI RED, HAS
BEEN PROVI DED AND THAT PROBABLE CAUSE EXI STS TO BELI EVE THAT SUCH GOODS
WERE MANUFACTURED, SOLD, OFFERED FOR SALE, DI STRI BUTED OR PRODUCED | N
VI OLATION OF THI S ARTI CLE, THE COURT SHALL AUTHORI ZE THAT ALL BUT A
REPRESENTATI VE SAMPLE OF SUCH GOODS NMAY BE DESTROYED BY THE AGENCY
HAVI NG CUSTODY OF THE SEI ZED GOODS. NOTW THSTANDI NG THE FOREGO NG | F
THE COURT FURTHER FI NDS THAT A SUBSTANTI AL | SSUE OF FACT HAS BEEN RAI SED
VWHETHER SUCH GOODS WERE MANUFACTURED, SOLD, OFFERED FOR SALE, DI STRI B-
UTED, OR PRODUCED I N VI OLATION OF THI S ARTI CLE, THE COURT SHALL REQUI RE
THAT SUCH GOODS BE RETAI NED AS EVI DENCE PENDI NG THE TRI AL OF THE DEFEND-
ANT OR OTHER DISPCSITION OF THE CRIM NAL PROCEEDI NGS | NVOLVI NG THE
DEFENDANT.

(B) I'F A HEARING | S NOT REQUI RED PURSUANT TO SUBDIVISION TWO OF THI'S
SECTI ON, THE AGENCY HAVI NG CUSTODY OF SEI ZED GOODS MAY DESTROY ALL BUT A
REPRESENTATI VE SAMPLE OF SUCH GOODS | N ACCORDANCE W TH THI S SECTI ON,
PROVI DED THAT NOTI CE PURSUANT TO PARAGRAPH (B) OF SUBDIVISION FIVE OF
THI' S SECTI ON, | F REQUI RED, HAS BEEN PROVI DED AND ANY Tl ME FOR REQUESTI NG
SUCH HEARI NG HAS EXPI RED.

4. PRIOR TO THE DESTRUCTION OF GOODS | N EXCESS OF A REPRESENTATI VE
SAMPLE PURSUANT TO SUBDI VI SI ON THREE OF THI S SECTI ON, THE AGENCY HAVI NG
CUSTODY OF SElI ZED GOODS SHALL PHOTOGRAPH, VI DEOTAPE OR OTHERW SE RECORD
SUCH GOODS | N A MANNER THAT REASONABLY PORTRAYS THEI R QUANTI TY AND CHAR-
ACTER AND | DENTI FI ES THE CASE OR ARREST TO WHICH SUCH GOODS RELATE.
VHERE THE GOODS SEI ZED CONSI ST OF | TEMS OF APPAREL OR FOOTWEAR BEARI NG A
COUNTERFEI T TRADEMARK, W TH THE CONSENT OF THE HOLDER OF THE TRADEMARK
THE GOODS MAY BE RELEASED BY SUCH AGENCY HAVI NG CUSTODY OF SElI ZED GOODS
TO THE HOLDER OF THE TRADEMARK OR A CHARI TABLE ORGANI ZATI ON AUTHORI ZED
TO RECElI VE SUCH GOODS BY THE HOLDER OF THE TRADEMARK RATHER THAN BEI NG
DESTROYED PURSUANT TO THI' S SECTI ON. SUCH AGENCY SHALL NOT BE REQUI RED TO
REMOVE THE COUNTERFEIT TRADEMARK OR OTHERW SE ALTER THE GOODS BEFORE



Co~NOoOUIT~hWNE

S. 4147 3

RELEASE PURSUANT TO THI'S SUBDI VI SI ON. EXCEPT AS PROVIDED IN TH'S SUBDI -
VI SION, DESTRUCTI ON  SHALL NOT | NCLUDE AUCTI ON, SALE OR DI STRI BUTI ON OF
THE GOODS IN THEIR ORI G NAL FORM

5. (A) A PERSON OTHER THAN THE DEFENDANT MAY REQUEST A HEARI NG I N THE
COURT HAVI NG JURI SDI CTI ON OVER A CRIM NAL PROCEEDI NG RELATING TO THE
DEFENDANT TO DETERM NE WHETHER PROBABLE CAUSE EXI STS TO BELI EVE THAT
GOCDS SEI ZED PURSUANT TO SUBDI VI SION ONE OF THI S SECTI ON  WERE  MANUFAC-
TURED, SOLD, OFFERED FOR SALE, DI STRI BUTED, OR PRODUCED | N VI OLATI ON OF
THI'S ARTI CLE BY (1) CALLING THE TELEPHONE NUMBER, AS PROVIDED IN THE
NOTI CE REQUI RED BY PARAGRAPH (B) OF THI S SUBDI VI SI ON, DURI NG REGULAR
BUSI NESS HOURS W THI N TWO BUSI NESS DAYS OF THE DATE OF SUCH NOTICE OR
FI'VE CALENDAR DAYS OF THE DATE OF THE NOTlI CE WHERE NOTI CE HAS BEEN
PROVI DED BY FI RST CLASS MAIL OR HAS BEEN PROVI DED PURSUANT TO CLAUSE
(1'11) OF SUBPARAGRAPH TWO OF PARAGRAPH (B) OF THI'S SUBDIVISION, OR (I1)
CONTACTI NG THE DESI GNATED PERSON OR UNIT WTH N THE OFFICE OF THE
DI STRICT ATTORNEY I N THE COUNTY WHERE THE GOODS WERE SEI ZED DURI NG REGU-
LAR BUSI NESS HOURS W THI N TWO BUSI NESS DAYS OF THE DATE OF THE SEI ZURE,
OR FI VE CALENDAR DAYS OF SUCH DATE WHERE NOTI CE HAS BEEN PROVIDED BY
FIRST CLASS MAIL OR PURSUANT TO CLAUSE (I11) OF SUCH SUBPARAGRAPH. SUCH
PERSON REQUESTI NG A HEARI NG SHALL PROVI DE A SWORN STATEMENT AT OR BEFCRE
THE HEARI NG DECLARI NG THAT HE OR SHE HAS A FI NANCI AL OR OANERSHI P | NTER-
EST IN GOODS THAT ARE THE SUBJECT OF SUCH HEARI NG

(B) (1) NOTI CE REQUI RED PURSUANT TO THI S PARAGRAPH AT A M NI MUM SHALL
| NDI CATE THE FOLLONNG (I) THAT THE SEIZED GOCDS ARE SUBJECT TO
DESTRUCTI ON PURSUANT TO THI'S SECTION;, (11) THAT ANY PERSON MAY REQUEST A
HEARI NG AS PROVI DED | N PARAGRAPH (A) OF THI'S SUBDI VI SION, TO DETERM NE
WHETHER PROBABLE CAUSE EXISTS TO BELIEVE THAT THE SEI ZED GOODS WERE
MANUFACTURED, SOLD, OFFERED FOR SALE, DISTRIBUTED OR PRODUCED IN
VIOLATION OF TH'S ARTICLE; (I111) THAT SUCH PERSON MUST PROVI DE A SVWWORN
STATEMENT AT OR BEFORE THE HEARI NG DECLARI NG THAT HE OR SHE HAS A FI NAN-
Cl AL OR OANERSHI P | NTEREST I N THE SEI ZED GOODS; AND (I1V) THAT FAI LURE TO
TI MELY REQUEST SUCH HEARI NG OR PROVI DE SUCH SWORN STATEMENT SHALL BE
DEEMED A WAIVER OF THE RIGHT TO CHALLENGE THE DESTRUCTI ON OF SEI ZED
GOCDS I N ANY CRIM NAL OR C VIL ACTI ON OR PROCEEDI NG SUCH NOTI CE SHALL
PROVI DE A TELEPHONE NUMBER THAT A PERSON MAY CALL DURI NG REGULAR BUSI -
NESS HOURS TO REQUEST A HEARI NG

(2) NOTI CE REQUI RED PURSUANT TO THI S PARAGRAPH SHALL BE PROVIDED AS
FOLLOAS: (1) IF ANY OF THE GOODS TO BE DESTROYED PURSUANT TO SUBDI VI SI ON
THREE OF TH'S SECTION WERE SEIZED FROM A PREM SES, NOTI CE SHALL BE
CONSPI CUOUSLY AFFI XED TO A DOOR OR OTHER LOCATI ON REASONABLY CALCULATED
TO BE VISIBLE TO A PERSON ENTERI NG THE AREA FROM WHI CH THE GOCDS W\ERE
SEI ZED; (11) IF ANY SUCH GOCDS WERE SEI ZED FROM A VEHI CLE, NOTI CE SHALL
BE CONSPI CUCUSLY AFFI XED TO THE VEH CLE OR LEFT | NSI DE SUCH VEH CLE AND
MAI LED BY FI RST CLASS MAIL TO THE VEHI CLE' S REG STERED OMNER; AND (111)
I F  ANY PERSON IS KNOMWN TO HAVE A FI NANCI AL OR OMNERSHI P | NTEREST I N THE
SElI ZED GOODS, NOTI CE SHALL BE PROVI DED BY A MEANS REASONABLY CALCULATED
TO CONVEY THE | NFORVATI ON SET FORTH | N SUBPARAGRAPH ONE OF THI S PARA-
GRAPH.

6. FAILURE OF ANY PERSON TO TI MELY REQUEST A HEARI NG PURSUANT TO THI S
SECTION OR PROVIDE A SWORN STATEMENT AS REQUI RED BY PARAGRAPH (A) OF
SuBDI VI SION FIVE OF THIS SECTION SHALL BE DEEMED A WAIVER OF SUCH
PERSON' S RIGHT TO CHALLENGE THE DESTRUCTI ON OF ANY SEI ZED GOODS | N ANY
CRIM NAL OR ClVIL ACTI ON OR PROCEEDI NG

7. UPON FI NAL DETERM NATI ON OF THE CHARGES, THE COURT SHALL, UPON
PROPER NOTICE BY THE DI STRICT ATTORNEY OR REPRESENTATI VE OF THE CRI ME
VICTIM OR VICTIM5, AFTER PRROR NOTICE TO THE DI STRICT ATTORNEY AND
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CUSTODI AN OF THE SEI ZED PROPERTY, ENTER AN ORDER PRESERVI NG ANY OF THE
GOODS MANUFACTURED, SOLD, OFFERED FOR SALE, DI STRIBUTED OR PRODUCED IN
VIOLATION OF TH'S ARTICLE, NOT OTHERW SE DESTROYED OR PERM TTED TO BE
DESTROYED PURSUANT TO SUBDI VI SI ON THREE OF THI S SECTI ON, AS EVI DENCE FOR
USE IN OTHER CASES, INCLUDING A CIVIL ACTION. TH S NOTI CE MJUST BE
RECEI VED W THI N THI RTY DAYS OF FI NAL DETERM NATI ON OF THE CHARGES. THE
COST OF STORAGE, SECURITY AND DESTRUCTI ON OF GOODS SO ORDERED FOR PRES-
ERVATI ON, OTHER THAN FOR A CIVIL ACTI ON UNDER ARTI CLE THI RTEEN-A OF THE
ClVIL PRACTICE LAW AND RULES I NI TI ATED BY THE DI STRI CT ATTORNEY, SHALL
BE PAI D BY THE PARTY SEEKI NG SUCH PRESERVATION. |IF NO SUCH ORDER IS
ENTERED W THI N THE THI RTY DAY PERI OD, SUCH GOODS MAY BE DESTROYED BY THE
AGENCY HAVI NG CUSTODY OF SUCH GOODS. WHERE SUCH GOODS CONSI ST OF | TEMS
OF APPAREL OR FOOTWEAR BEARI NG A COUNTERFEI T TRADEMARK, W TH THE CONSENT
OF THE HOLDER OF THE TRADEMARK THE GOODS MAY BE RELEASED BY SUCH AGENCY
HAVI NG CUSTODY OF SEI ZED GOODS TO THE HOLDER OF THE TRADEMARK OR A CHAR-
| TABLE ORGANI ZATI ON AUTHORI ZED TO RECElI VE SUCH GOODS BY THE HOLDER OF
THE TRADEMARK RATHER THAN BEI NG DESTROYED PURSUANT TO THI S SECTI ON. SUCH
AGENCY SHALL NOT BE REQUIRED TO REMOVE THE COUNTERFEIT TRADEMARK OR
OTHERW SE ALTER THE GOODS BEFORE RELEASE PURSUANT TO THI S SUBDI VI SI ON.
EXCEPT AS PROVIDED IN THI' S SUBDI VI SI ON, DESTRUCTI ON SHALL NOT | NCLUDE
AUCTI ON, SALE OR DI STRI BUTION OF THE GOODS I N THEI R ORI G NAL FORM

8. EXCEPT AS PROVI DED I N SUBDI VI SI ON SEVEN OF THI' S SECTI ON, NOTHI NG I N
THI'S SECTI ON SHALL PROHI BI T THE DESTRUCTI ON OR OTHER DI SPCSI TI ON, PURSU-
ANT TO ANY OTHER APPLI CABLE PROVI SI ON OF STATE OR LOCAL LAW OF GOODS
SEI ZED PURSUANT TO SUBDI VI SION ONE OF THIS SECTION WHERE THERE 1S NO
ONGO NG CRI M NAL PROCEEDI NG THAT HAS BEEN COMVENCED | N RELATI ON TO SUCH
GOODS.

S 4. Section 420.00 of the penal lawis REPEALED and a new section
420.00 is added to read as foll ows:

S 420. 00 SElI ZURE AND DESTRUCTI ON OF UNAUTHORI ZED RECORDI NGS.

1. ANY ARTICLE MANUFACTURED, SOLD, OFFERED FOR SALE, DI STRI BUTED OR
PRODUCED | N VI OLATI ON OF ARTI CLE TWDO HUNDRED SEVENTY-FIVE OF TH'S CHAP-
TER MAY BE SEI ZED BY ANY POLI CE OFFI CER, OR BY ANY PEACE OFFI CER ACTI NG
WTH N H'S OR HER LAWFUL AUTHORI TY.

2. | F THE DEFENDANT REQUESTS A HEARING AT ARRAI GNMENT PURSUANT TO
SUBDI VISION TEN OF SECTION 170.10, SUBDI VI SI ON SEVEN OF SECTI ON 180. 10
OR SUBDI VI SI ON FOUR OF SECTION 210. 15 OF THE CRIM NAL PROCEDURE LAW OR
| F ANY OTHER PERSON TI MELY REQUESTS SUCH A HEARI NG PURSUANT TO SUBDI VI -
SION FIVE OF TH' S SECTION, THE COURT MJST, WTH N FORTY-El GHT HOURS
AFTER ARRAIGNVMENT OF THE DEFENDANT OR W THI N FORTY- El GHT HOURS OF A
REQUEST FOR A HEARI NG PURSUANT TO PARAGRAPH (A) OF SUBDIVISION FIVE OF
THIS SECTION, WH CHEVER |IS LATER, HOLD A HEARI NG AND DETERM NE WHETHER
PROBABLE CAUSE EXI STS TO BELI EVE THAT THE ARTI CLES SEIZED PURSUANT TO
SUBDIVISION ONE OF TH'S SECTI ON WERE MANUFACTURED, SOLD, OFFERED FOR
SALE, DI STRI BUTED OR PRODUCED | N VI OLATI ON OF ARTI CLE TWO HUNDRED SEVEN-
TY-FIVE OF TH S CHAPTER THE HEARI NG TO MAKE SUCH DETERM NATI ON SHALL BE
CONCLUDED AND SUCH DETERM NATI ON SHALL BE MADE W THI N FORTY- El GHT HOURS
AFTER THE COWMMENCEMENT OF THE HEARI NG PROVI DED THAT FOR GOOD CAUSE THE
COURT MAY EXTEND THE TIME WTH N WHI CH TO HOLD OR CONCLUDE SUCH HEARI NG
OR MAKE SUCH DETERM NATI ON.

3. (A |IF A HEARI NG | S REQU RED PURSUANT TO SUBDI VI SION TWO OF THI S
SECTI ON, AND THE COURT, AFTER SUCH HEARI NG, FINDS THAT NOTICE PURSUANT
TO PARAGRAPH (B) OF SUBDI VISION FIVE OF THI 'S SECTI ON, | F REQUI RED, HAS
BEEN PROVI DED AND THAT PROBABLE CAUSE EXI STS TO BELI EVE THAT SUCH ARTI -
CLES WERE MANUFACTURED, SOLD, OFFERED FOR SALE, DI STRI BUTED OR PRODUCED
I N VI OLATI ON OF ARTI CLE TWO HUNDRED SEVENTY-FIVE OF TH' S CHAPTER, THE
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COURT SHALL AUTHORI ZE THAT ALL BUT A REPRESENTATI VE SAMPLE OF SUCH ARTI -
CLES MAY BE DESTROYED BY THE AGENCY HAVI NG CUSTODY OF THE SEI ZED ARTI -
CLES. NOTW THSTANDI NG THE FOREGO NG, | F THE COURT FURTHER FI NDS THAT A
SUBSTANTI AL | SSUE OF FACT HAS BEEN RAI SED VHETHER SUCH ARTI CLES WERE
MANUFACTURED, SOLD, OFFERED FOR SALE, DI STRIBUTED, OR PRODUCED IN
VI OLATI ON OF ARTI CLE TWO HUNDRED SEVENTY-FI VE OF TH S CHAPTER, THE COURT
SHALL REQUIRE THAT SUCH ARTICLES BE RETAI NED AS EVI DENCE PENDI NG THE
TRI AL OF THE DEFENDANT OR OTHER DI SPCSI TI ON OF THE CRI M NAL PROCEEDI NGS
I NVOLVI NG THE DEFENDANT.

(B) IF A HEARING IS NOT REQUI RED PURSUANT TO SUBDI VI SION TWD OF THI' S
SECTI ON, THE AGENCY HAVI NG CUSTODY OF SEI ZED GOODS MAY DESTROY ALL BUT A
REPRESENTATI VE SAMPLE OF SUCH ARTI CLES | N ACCORDANCE WTH THI' S SECTI ON,
PROVI DED THAT NOTICE PURSUANT TO PARAGRAPH (B) OF SUBDI VI SI ON FI VE OF
TH' S SECTI ON, | F REQUI RED, HAS BEEN PROVI DED AND ANY TI ME FOR REQUESTI NG
SUCH HEARI NG HAS EXPI RED.

4. PRIOR TO THE DESTRUCTI ON OF ARTI CLES I N EXCESS OF A REPRESENTATI VE
SAMPLE PURSUANT TO SUBDI VI SION THREE OF THI S SECTI ON, THE AGENCY HAVI NG
CUSTCDY OF SEIZED ARTICLES SHALL PHOTOGRAPH, VI DEOTAPE OR OTHERW SE
RECORD SUCH ARTI CLES | N A MANNER THAT REASONABLY PORTRAYS THEI R QUANTI TY
AND CHARACTER AND | DENTI FI ES THE CASE OR ARREST TO WHICH SUCH ARTI CLES
RELATE.

5. (A) A PERSON OTHER THAN THE DEFENDANT MAY REQUEST A HEARI NG I N THE
COURT HAVI NG JURI SDI CTI ON OVER A CRIM NAL PROCEEDI NG RELATING TO THE
DEFENDANT TO DETERM NE WHETHER PROBABLE CAUSE EXI STS TO BELI EVE THAT
ARTI CLES SEI ZED PURSUANT TO SUBDI VI SION ONE OF THI' S SECTI ON WERE MANU-
FACTURED, SOLD, OFFERED FOR SALE, DI STRI BUTED, OR PRODUCED | N VI CLATI ON
OF ARTI CLE TWO HUNDRED SEVENTY-FI VE OF THI S CHAPTER BY (1) CALLING THE
TELEPHONE NUMBER, AS PROVI DED I N THE NOTI CE REQUI RED BY PARAGRAPH (B) OF
TH'S SUBDI VI SI ON, DURI NG REGULAR BUSI NESS HOURS W THI N TWD BUSI NESS DAYS
OF THE DATE OF SUCH NOTICE OR WTHI N FI VE CALENDAR DAYS OF SUCH DATE
VWHERE NOTI CE HAS BEEN PROVI DED BY FI RST CLASS MAI L OR PURSUANT TO CLAUSE
(1'11') OF SUBPARAGRAPH TWO OF PARAGRAPH (B) OF THI'S SUBDI VISION, OR (I1)
CONTACTING THE DESIGNATED PERSON OR UNIT WTH N THE OFFI CE OF THE
DI STRICT ATTORNEY | N THE COUNTY WHERE THE ARTI CLES WERE SEIZED DURI NG
REGULAR BUSINESS HOURS WTH N TWO BUSINESS DAYS OF THE DATE OF THE
SElI ZURE, OR WTHI N FI VE CALENDAR DAYS OF SUCH DATE WHERE NOTI CE HAS BEEN
PROVI DED BY FI RST CLASS MAI L OR PURSUANT TO CLAUSE (I111) OF SUCH SUBPAR-
AGRAPH. SUCH PERSON REQUESTI NG A HEARI NG SHALL PROVI DE A SWORN STATEMENT
AT OR BEFORE THE HEARI NG DECLARI NG THAT HE OR SHE HAS A FINANCI AL OR
OMERSHI P | NTEREST | N ARTI CLES THAT ARE THE SUBJECT OF SUCH HEARI NG

(B) (1) NOTICE REQUI RED PURSUANT TO THI S PARAGRAPH AT A M NI MUM SHALL
| NDI CATE THE FOLLON NG (I) THAT THE SElIZED ARTICLES ARE SUBJECT TO
DESTRUCTI ON PURSUANT TO THI'S SECTION; (11) THAT ANY PERSON MAY REQUEST A
HEARI NG AS PROVI DED | N PARAGRAPH (A) OF THI' S SUBDI VI SI ON, TO DETERM NE
WHETHER PROBABLE CAUSE EXI STS TO BELI EVE THAT THE SEI ZED ARTI CLES WERE
MANUFACTURED, SOLD, OFFERED FOR SALE, DISTRIBUTED OR PRODUCED IN
VI OLATI ON OF ARTI CLE TWO HUNDRED SEVENTY-FIVE OF TH' S CHAPTER, (I111)
THAT SUCH PERSON MUST PROVI DE A SWORN STATEMENT AT OR BEFORE THE HEARI NG
DECLARING THAT HE OR SHE HAS A FI NANCI AL OR OMNERSHI P | NTEREST I N THE
SEI ZED ARTI CLES; AND (1V) THAT FAILURE TO TI MELY REQUEST SUCH HEARI NG OR
PROVI DE SUCH SWORN STATEMENT SHALL BE DEEMED A WAI VER OF THE RIGHT TO
CHALLENGE THE DESTRUCTION OF SEI ZED ARTI CLES IN ANY CRIM NAL OR CI VI L
ACTI ON OR PROCEEDI NG SUCH NOTI CE SHALL PROVI DE A TELEPHONE NUMBER THAT
A PERSON MAY CALL DURI NG REGULAR BUSI NESS HOURS TO REQUEST A HEARI NG

(2) NOTICE REQUI RED PURSUANT TO THI S PARAGRAPH SHALL BE PROVI DED AS
FOLLOAS: (1) IF ANY OF THE ARTI CLES TO BE DESTROYED PURSUANT TO SUBDI VI -
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SI ON THREE OF THI S SECTI ON WERE SEI ZED FROM A PREM SES, NOTI CE SHALL BE
CONSPI CUOUSLY AFFI XED TO A DOOR OR OTHER LOCATI ON REASONABLY CALCULATED
TO BE VI SIBLE TO A PERSON ENTERI NG THE AREA FROM WHI CH THE ARTI CLES WERE
SEI ZED; (1l1) |IF ANY SUCH ARTI CLES WERE SEI ZED FROM A VEHI CLE, NOTI CE
SHALL BE CONSPI CUOUSLY AFFI XED TO THE VEHI CLE OR LEFT I NSIDE SUCH VEH -
CLE AND MAILED BY FIRST CLASS MAIL TO THE VEH CLE' S REG STERED OMNNER;
AND (I'11) I'F ANY PERSON | S KNOAN TO HAVE A FI NANCI AL OR OMNERSHI P | NTER-
EST IN THE SEI ZED GOODS, NOTI CE SHALL BE PROVI DED BY A MEANS REASONABLY
CALCULATED TO CONVEY THE | NFORVATI ON SET FORTH | N SUBPARAGRAPH ONE OF
TH S PARAGRAPH.

6. FAILURE OF ANY PERSON TO Tl MELY REQUEST A HEARI NG PURSUANT TO THI' S
SECTION OR PROVIDE A SWORN STATEMENT AS REQUI RED BY PARAGRAPH (A) OF
SUBDI VI SION FIVE OF TH'S SECTION SHALL BE DEEMED A WAIVER OF SUCH
PERSON S RIGHT TO CHALLENGE THE DESTRUCTI ON OF ANY SEI ZED ARTI CLES I N
ANY CRIM NAL OR CIVIL ACTI ON OR PROCEEDI NG

7. UPON FI NAL DETERM NATION OF THE CHARGES, THE COURT SHALL, UPON
PROPER NOTICE BY THE DI STRICT ATTORNEY OR REPRESENTATI VE OF THE CRI ME
VICTIM OR VICTIMS, AFTER PRIROR NOTICE TO THE DI STRICT ATTORNEY AND
CUSTODI AN OF THE SEI ZED PROPERTY, ENTER AN ORDER PRESERVI NG ANY OF THE
ARTI CLES MANUFACTURED, SOLD, OFFERED FOR SALE, DI STRIBUTED OR PRODUCED
IN VICLATION OF ARTICLE TWO HUNDRED SEVENTY-FI VE OF THI S CHAPTER, NOT
OTHERW SE DESTROYED OR PERM TTED TO BE DESTROYED PURSUANT TO SUBDI VI SI ON
THREE OF THI S SECTI ON, AS EVI DENCE FOR USE I N OTHER CASES, | NCLUDI NG A
ClVIL ACTION. TH'S NOTI CE MUST BE RECEI VED W THI N THI RTY DAYS OF FI NAL
DETERM NATI ON OF THE CHARGES. THE COST OF STORAGE, SECURITY AND
DESTRUCTI ON OF ARTICLES SO ORDERED FOR PRESERVATI ON, OTHER THAN FOR A
ClVIL ACTI ON UNDER ARTI CLE THIRTEEN-A OF THE CVIL PRACTICE LAW AND
RULES INTIATED BY THE DI STRICT ATTORNEY, SHALL BE PAI D BY THE PARTY
SEEKI NG SUCH PRESERVATION. | F NO SUCH ORDER |'S ENTERED W THI N THE THI RTY
DAY PERI OD, SUCH ARTI CLES MAY BE DESTROYED BY THE AGENCY HAVI NG CUSTODY
OF SUCH ARTICLES. DESTRUCTION SHALL NOT |INCLUDE AUCTION, SALE OR
DI STRI BUTI ON OF THE ARTICLES IN THEI R ORI G NAL FORM

8. EXCEPT AS PROVI DED I N SUBDI VI SI ON SEVEN OF THI' S SECTI ON, NOTHI NG I N
THI'S SECTI ON SHALL PROHI BI T THE DESTRUCTI ON OR OTHER DI SPCSI TI ON, PURSU-
ANT TO ANY OTHER APPLI CABLE PROVI SI ON OF STATE OR LOCAL LAW OR ARTI CLES
SEI ZED PURSUANT TO SUBDI VI SION ONE OF THI'S SECTION, WHERE THERE 1S NO
ONGO NG CRI M NAL PROCEEDI NG THAT HAS BEEN COMVENCED | N RELATI ON TO SUCH
ARTI CLES.

9. FOR PURPOSES OF THIS SECTION, THE TERM "REPRESENTATIVE SAMPLE"
MEANS A MN MM OF ONE HUNDRED TWENTY- FI VE PERCENT OF THE AMOUNT OF
ARTI CLES THAT IS REQUI RED TO SUBSTANTI ATE THE H GHEST DEGREE OF THE
OFFENSE THAT MAY BE CHARGED | N THE ACCUSATORY | NSTRUMENT.

S 5. Section 170.10 of the crimnal procedure |law is anended by addi ng
a new subdi vision 10 to read as fol |l ows:

10, WHERE A VIOLATION OF SECTION 165.71, 275.05, 275.15, 275.25 OR
275.35 OF THE PENAL LAWIS ALLEGED, THE COURT SHALL | NFORM THE DEFENDANT
AT ARRAI GNMVENT THAT (A) HE OR SHE MAY REQUEST A HEARING TO DETERM NE
VWHETHER PROBABLE CAUSE EXI STS TO BELI EVE THAT ANY SEI ZED GOODS OR ARTI -
CLES THAT ARE THE SUBJECT OF SUCH ALLEGED VI OLATI ON WERE MANUFACTURED,
SOLD, OFFERED FOR SALE, DI STRIBUTED OR PRODUCED I N VI OLATI ON OF ANY SUCH
SECTI ON, AND (B) FAILURE TO REQUEST SUCH A HEARI NG AT ARRAI GNVENT SHALL
BE DEEMED A WAIVER OF SUCH DEFENDANT'S RIGHT TO CHALLENGE THE
DESTRUCTION OF THE GOODS OR ARTICLES PURSUANT TO SECTI ON 165.74 OR
420.00 OF THE PENAL LAWIN ANY CRIM NAL OR CIVIL ACTION OR PROCEEDI NG
SUCH HEARI NG SHALL BE CONDUCTED | N ACCORDANCE W TH SECTI ON 165. 74 OF THE
PENAL LAW W TH RESPECT TO A VI CLATI ON OF SECTI ON 165.71 OF SUCH LAW OR
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SECTION 420.00 OF THE PENAL LAW WTH RESPECT TO ANY VI OLATI ON OF
SECTI ON 275. 05, 275.15, 275.25 OR 275.35 OF SUCH LAW

S 6. Section 180.10 of the crimnal procedure |law is anended by addi ng
a new subdivision 7 to read as foll ows:

7. WHERE A VIOLATION OF SECTION 165.71, 165.72, 165.73, 275.05,
275.10, 275.15, 275.20, 275.25, 275.30, 275.35 OR 275.40 OF THE PENAL
LAWIS ALLEGED, THE COURT SHALL | NFORM THE DEFENDANT AT ARRAI GNVENT THAT
(A) HE OR SHE MAY REQUEST A HEARI NG TO DETERM NE WHETHER PROBABLE CAUSE
EXI STS TO BELI EVE THAT ANY SEI ZED GOODS OR ARTI CLES THAT ARE THE SUBJECT
OF SUCH ALLEGED VI OLATI ON WERE MANUFACTURED, SOLD, OFFERED FOR SALE,
DI STRIBUTED OR PRODUCED | N VI OLATI ON OF ANY SUCH SECTI ON, AND (B) FAIL-
URE TO REQUEST SUCH A HEARI NG AT ARRAI GNMENT SHALL BE DEEMED A WAl VER OF
SUCH DEFENDANT' S RI GHT TO CHALLENGE THE DESTRUCTION OF THE GOODS OR
ARTI CLES PURSUANT TO SECTION 165.74 OR 420.00 OF THE PENAL LAWI N ANY
CRIMNAL OR CIVIL ACTI ON OR PROCEEDI NG, SUCH HEARI NG SHALL BE CONDUCTED
IN ACCORDANCE W TH SECTION 165.74 OF THE PENAL LAW W TH RESPECT TO A
VI OLATI ON OF SECTI ON 165.72 OR 165.73 OF SUCH LAW OR SECTION 420.00 OF
THE PENAL LAW W TH RESPECT TO ANY VI OLATI ON OF SECTI ON 275.10, 275. 20,
275.30 OR 275.40 OF SUCH LAW

S 7. Section 210.15 of the crimnal procedure |law is anended by addi ng
a new subdivision 4 to read as foll ows:

4. WHERE A VI OLATION OF SECTION 165.71, 165.72, 165.73, 275.05,
275.10, 275.15, 275.20, 275.25, 275.30, 275.35 OR 275.40 OF THE PENAL
LAWIS ALLEGED, THE COURT SHALL | NFORM THE DEFENDANT AT ARRAI GNVENT THAT
(A) HE OR SHE MAY REQUEST A HEARI NG TO DETERM NE WHETHER PROBABLE CAUSE
EXI STS TO BELI EVE THAT ANY SEI ZED GOODS OR ARTI CLES THAT ARE THE SUBJECT
OF SUCH ALLEGED VIOLATION WERE MANUFACTURED, SOLD, OFFERED FOR SALE,
DI STRI BUTED OR PRODUCED | N VI OLATI ON OF ANY SUCH SECTI ON, AND (B) FAIL-
URE TO REQUEST SUCH A HEARI NG AT ARRAI GNMENT SHALL BE DEEMED A WAl VER OF
SUCH DEFENDANT'S RIGHT TO CHALLENGE THE DESTRUCTI ON OF THE GOODS OR
ARTI CLES PURSUANT TO SECTI ON 165. 74 OR 420.00 OF THE PENAL LAW IN ANY
CRIMNAL OR CIVIL ACTI ON OR PROCEEDI NG SUCH HEARI NG SHALL BE CONDUCTED
| N ACCORDANCE W TH SECTI ON 165. 74 OF THE PENAL LAW WTH RESPECT TO A
VI OLATION OF SECTION 165.71, 165.72 OR 165.73 OF SUCH LAW OR SECTI ON
420.00 OF THE PENAL LAW WTH RESPECT TO ANY VIOLATION OF SECTION
275.05, 275.10, 275.15, 275.20, 275.25, 275.30, 275.35 OR 275.40 OF SUCH
LAW

S 8. This act shall take effect on the ninetieth day after it shall
have becone a | aw



