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STATE OF NEW YORK

4059
2011- 2012 Regul ar Sessi ons
I N SENATE
March 16, 2011

Introduced by Sen. JOHNSON -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business law and the general obligations
law, in relation to detention for larceny in nmercantile establishnments

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 218 of the general business law, as anended by
chapter 374 of the laws of 1994, is amended to read as foll ows:

S 218. Defense of |lawful detention. In any action for false arrest,
false inprisonnent, unlawful detention, defanation of character,
assault, trespass, or invasion of civil rights, brought by any person by
reason of having been detained on or in the imediate vicinity of the
prem ses of (a) a retail nercantile establishnment for the purpose of
I nvestigation or questioning as to crimnal possession of an anti-secur-
ity item as defined in section 170.47 of the penal law or as to the
owner ship of any merchandi se, or (b) a notion picture theater for the
purposes of investigation or questioning as to the unauthorized opera-
tion of a recording device in a notion picture theater, it shall be a
defense to such action that the person was detained in a reasonable
manner and for not nore than a reasonable tine to permt such investi-
gation or questioning by a peace officer acting pursuant to his OR HER
special duties, police officer or by the owner of the retail nercantile
establishnment or notion picture theater, his OR HER aut hori zed enpl oyee
or agent, and that such officer, owner, enployee or agent had reasonabl e
grounds to believe that the person so detained was gquilty of crimna
possession of an anti-security itemas defined in section 170.47 of the
penal |law or was committing or attenpting to commt |arceny on such
prem ses of such merchandi se or was engaged in the unauthorized opera-
tion of a recording device in a notion picture theater. As used in this
section, "reasonable grounds" shall include, but not be linmted to,
knowl edge that a person (i) has concealed possession of unpurchased
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nmer chandi se of a retail nercantile establishnent, or (ii) has possession
of an item designed for the purpose of overcom ng detection of security
mar ki ngs attachments placed on nerchandi se offered for sale at such an
establishnment, or (iii) has possession of a recording device in a thea-
ter in which a notion picture is being exhibited and a "reasonable tine"
shall nmean the PERIOD OF tine [necessary to pernit the person detained
to make a statement or to refuse to make a statenent, and the tine
necessary], NOT TO EXCEED ONE HOUR, to exani ne enpl oyees and records of
the nmercantile establishnent relative to the ownership of the nerchan-
di se, or possession of such an item or devi ce. UNDER NO Cl RCUMSTANCES
SHALL " REASONABLE TI ME" | NCLUDE, NOR SHALL THE RELEASE FROM DETENTI ON BY
A MERCANTI LE ESTABLI SHVENT BE CONDI TI ONED UPQN, ANY REQUI REMENT THAT THE
PERSON DETAINED FOR COW SSION OF A LARCENY, OR H' S OR HER PARENT OR
LEGAL GUARDI AN, ENTER | NTO ANY AGREEMENT TO PAY, DI RECTLY OR THROUGH THE
EXTENSI ON OF CREDI T, THE ClI VI L DAMAGES PROVI DED FOR I N SECTI ON 11-105 OF
THE GENERAL OBLI GATI ONS LAW EVERY PERSON WHO | S DETAI NED PURSUANT TO
THIS SECTION, AND WHO DURI NG SUCH DETENTI ON MAKES AN ORAL STATEMENT OR
SI GNS ANY STATEMENT OR DOCUMENT, SHALL UPON H'S OR HER RELEASE BE
PROVIDED W TH A WRI TTEN TRANSCRI PT OF SUCH ORAL STATEMENT AND A COPY OF
ANY STATEMENT OR DOCUMENT SO SI GNED. Such detention at such vicinity
shall not authorize the taking of such person's fingerprints at such
vicinity unless the taking of fingerprints is otherwise authorized by
section 160.10 of the crimnal procedure law and are taken by the
arresting or other appropriate police officer or agency described there-
in in accordance with section 140.20 or 140.27 of such |aw. \Wenever
fingerprints are taken, the requirenents of article one hundred sixty of
the crimnal procedure |aw shall apply as if fully set forth herein.

S 2. Subdivisions 5, 6 and 8 of section 11-105 of the general obli-
gations | aw, as added by chapter 724 of the laws of 1991, are anended
and two new subdivisions 2-a and 8-a are added to read as foll ows:

2-A. WHEN USED IN THI S SECTI ON, THE TERM "ACTUAL SALES PRI CE" SHALL
MEAN THE PRI CE OF THE MERCHANDI SE OFFERED FOR SALE TO THE PUBLI C AT THE
SPECI FIC PLACE, ON THE SPECIFIC DAY AND AT THE SPECI FI C TI M OF THE
ALLEGED LARCENY

5. An adult or enancipated nminor who comrts |arceny agai nst the prop-
erty of a nercantile establishnment shall be civilly liable to the opera-
tor of such establishnent in an anount consisting of:

(a) the [retail] ACTUAL SALE price of the nerchandi se | MPOSED FOR THE
RETAI L SALE THERECOF AT THE TI ME OF SUCH LARCENY if SUCH MERCHANDI SE | S
not recovered in nmerchantable condition up to an anount not to exceed
fifteen hundred dollars; plus

(b) a penalty not to exceed the greater of five tinmes [the retail]
SUCH price of the nerchandi se or seventy-five dollars; provided, howev-
er, that in no event shall such penalty exceed five hundred doll ars.

6. Parents or legal guardians of an unemanci pated m nor shall be
civilly liable for said m nor who conmits |arceny against the property
of a nercantile establishnent to the operator of such establishnent in
an anmount consi sting of:

(a) the [retail] ACTUAL SALE price of the nerchandi se | MPOSED FOR THE
RETAI L SALE THEREOF AT THE TI ME OF SUCH LARCENY if SUCH MERCHANDI SE | S
not recovered in nmerchantable condition up to an anount not to exceed
fifteen hundred dollars; plus

(b) a penalty not to exceed the greater of [five] THREE tinmes the
[retail] ACTUAL SALES price of the merchandise or [seventy-five] TWEN
TY-FIVE dollars; provided, however, that in no event shall such penalty
exceed five hundred doll ars.
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8. The fact that an operator of a nercantile establishnent nay bring
an action against an individual as provided in this section shall not
limt the right of such nerchant to [demand, orally or] ASK in witing,
that a person who is liable for damages and penalties under this section
remt the damages and penalties prior to the comencenent of any |egal
action. PROVIDED, HOAEVER, UNDER NO Cl RCUMSTANCES SHALL THE PROVI SI ONS
OF TH'S SUBDI VI SI ON BE DEEMED TO AUTHORI ZE THE OPERATOR OF A MERCANTI LE
ESTABLI SHVENT TO DETAI N ANY PERSON I N VI OLATI ON OF SECTION TWDO HUNDRED
El GHTEEN OF THE GENERAL BUSI NESS LAW FOR THE PURPOSE OF RECOVERI NG THE
DAMAGES AND PENALTI ES ESTABLI SHED PURSUANT TO THI S SECTI ON. ANY OPERATOR
OF A MERCANTI LE ESTABLI SHVENT WHO SO DETAI NS ANY PERSON I N VI OLATION OF
SUCH SECTI ON OF THE GENERAL BUSI NESS LAW SHALL FORFEIT H'S OR HER RI GHT
TO DAMAGES AND PENALTI ES PURSUANT TO THI'S SECTION, AND SHALL REMAIN
CIVILLY LIABLE TO THE PERSON DETAI NED FOR FALSE ARREST, FALSE | MPRI SO\
MENT, UNLAWFUL DETENTI ON, DEFAMATI ON OF CHARACTER, ASSAULT, TRESPASS
AND/ OR | NVASION OF CIVIL RI GHTS.

8-A. I N ANY ACTI ON BROUGHT PURSUANT TO SUBDI VI SION FIVE OR SIX OF TH' S
SECTI ON, THE COURT SHALL CONSIDER IN THE | NTEREST OF JUSTICE, AS A M TI -
GATI NG Cl RCUMSTANCE, ANY CREDI BLE EVI DENCE OFFERED BY THE DEFENDANT OF
MENTAL DI SEASE OR DEFECT, AS DEFINED I N SECTI ON 40. 15 OF THE PENAL LAW
SUFFERED BY SUCH DEFENDANT.

S 3. This act shall take effect on the thirtieth day after it shall
have becone a |law, and shall apply to larcenies and attenpted |arcenies
conmtted on or after such effective date.



