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STATE OF NEW YORK

4054
2011- 2012 Regul ar Sessi ons
I N SENATE
March 15, 2011

Introduced by Sen. RITCH E -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Agriculture

AN ACT to anend the agriculture and markets law, the public health |aw
and the al coholic beverage control law, in relation to frozen desserts
made with w ne

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivisions 14 and 15 of section 200 of the agriculture
and narkets |aw, as added by chapter 189 of the | aws of 2008, the open-
i ng paragraph of subparagraph (iii) of paragraph (a) of subdivision 15
as anended by chapter 341 of the laws of 2009, is anmended to read as
fol | ows:

14. 1f it is ice cream OR OTHER FROZEN DESSERTS nmade with wi ne bearing
or containing nore than five percent of alcohol by vol une.

15. Wth respect to the manufacture and sale of ice cream OR OTHER
FROZEN DESSERTS nade with wi ne bearing or containing nore than one-half
of one percent, but not nore than five percent of al cohol by vol une:

(a) No person shall sell at retail packages of ice cream OR OTHER
FROZEN DESSERTS made wth wine for consunption off the prem ses where
sol d unl ess:

(i) each package is a seal ed package containing at | east one pint, as
received fromthe manufacturer or distributor;

(ii) each sealed package containing at |east one pint, as received
fromthe manufacturer or distributor, in a format to be established or
approved by the conmssioner, promnently bears the follow ng state-
nment s:

(A) The sale of this product to individuals under the age of twenty-
one years is prohibited.

(B) This product is mnade with wine and contains al cohol up to five
percent by vol une.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(C Notice. This product contains al cohol used as a flavoring and, as
wi th any product that contains al cohol:

(1) wonen should not consume al cohol during pregnancy because of the
risk of birth defects, and

(2) consunption of alcohol inpairs your ability to drive a car or
operate machi nery, and may cause heal th probl ens.

(iit) the follow ng advisory, on a sign or poster not |ess than seven
i nches by five inches, in a fornmat to be established or approved by the
commi ssioner, is displayed promnently at each | ocation where packages
of [wine] ice cream OR OTHER FROZEN DESSERTS MADE WTH WNE are nmde
avai l able to the public:

"THI S AREA CONTAI NS W NE | CE CREAM AND OTHER FROZEN DESSERTS
MADE W TH W NE

The sale of WNE | CE CREAM OR OTHER FROZEN DESSERTS MADE W TH WNE to
i ndi vi dual s under the age of twenty-one years is prohibited.

W NE | CE CREAM [contai ns] OR OTHER FROZEN DESSERTS MADE WTH W NE
CONTAI'N al cohol up to five percent by vol une.

NOTI CE: WNE | CE CREAM [ contai ns] OR OTHER FROZEN DESSERTS MADE W TH
W NE CONTAI N al cohol used as a flavoring and, as with any product that
cont ai ns al cohol :

(1) wonen should not consume al cohol during pregnancy because of the
risk of birth defects, and

(2) consunption of alcohol inpairs your ability to drive a car or
operate machi nery, and may cause heal th probl ens.

IT IS A VIOLATI ON PUNI SHABLE UNDER LAW FOR ANY PERSON UNDER THE AGE OF
TVENTY- ONE  TO PRESENT ANY WRI TTEN EVI DENCE OF AGE WHICH | S FALSE, FRAU
DULENT OR NOT ACTUALLY HI'S OMN FOR THE PURPOSE OF ATTEMPTI NG TO PURCHASE
W NE | CE CREAM OR OTHER FROZEN DESSERTS MADE W TH W NE. "

(b) No manufacturer and/or distributor of ice cream OR OIHER FROZEN
DESSERTS made with wi ne shall sell such product:

(i) to a person intending to sell at retail individual servings of
[wine] ice cream OR OTHER FROZEN DESSERTS MADE W TH W NE, wunless, wth
each shipnment, such manufacturer and/or distributor provides:

(A) a witten notice that individual servings of wine ice cream OR
OTHER FROZEN DESSERTS MADE WTH WNE may be sold at retail only where
the retailer conplies wth all of the requirenents set forth in para-
graph (a) of this subdivision, and

(B) a witten copy of such requirenents; and

(ii) to a person intending to sell at retail packages of wne ice
cream OR OIHER FROZEN DESSERTS MADE W TH W NE for consunption off the
prem ses, unless, with each shipnment, such manufacturer and/or distribu-
tor provides:

(A) a witten notice that packages of wine ice cream OR OIHER FROZEN
DESSERTS MADE WTH WNE may be sold at retail only where the retailer
conplies with all of the requirenents set forth in paragraph (a) of this
subdi vi si on, and

(B) a witten copy of such requirenents.

S 2. Section 1352-c of the public health law, as added by chapter 189
of the Iaws of 2008, is anended to read as foll ows:

S 1352-c. lIce cream OR OTHER FROZEN DESSERTS nade with wi ne. No person
shall sell at retail individual servings of ice cream OR OTHER FROZEN
DESSERTS made with w ne bearing or containing nore than one-half of one
percent but not nore than five percent of al cohol by volune, unless the
foll owi ng statenents are proninently displayed on the printed menu (or
if no printed nenus are used, on the nenu board or sign setting forth
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the bill of fare) inmmediately adjacent to the listing of the item or
itenms of wine ice cream OR OTHER FROZEN DESSERTS bei ng of f ered:

1. The sale of wine ice cream OR OTHER FROZEN DESSERTS to i ndi vidual s
under the age of twenty-one is prohibited.

2. Wne ice cream[contai ns] OR OTHER FROZEN DESSERTS CONTAI N al coho
up to five percent by vol une.

3. Notice: Wne ice cream[contains] OR OTHER FROZEN DESSERTS CONTAI N
al cohol used as a flavoring and, as with any product that contains al co-
hol :

(a) wormren shoul d not consune al cohol during pregnancy because of the
risk of birth defects, and

(b) consunption of alcohol inpairs your ability to drive a car or
operate machi nery, and may cause heal th probl ens.

S 3. Subdivision 1 of section 3 of the alcoholic beverage contro
law, as anended by chapter 189 of the |aws of 2008, is anended to read
as foll ows:

1. "Al coholic beverage" or "beverage" nean and include al cohol, spir-
its, liquor, wne, beer, cider and every liquid or solid, patented or
not, containing alcohol, spirits, wine or beer and capable of being
consuned by a human being, and any warehouse receipt, certificate,
contract or other docunment pertaining thereto; except that confectionery
cont ai ni ng al cohol as provided by subdivision twelve of section two
hundred of the agriculture and markets |law and ice cream AND OTHER
FROZEN DESSERTS made with wine as provided in subdivision fifteen of
section two hundred of the agriculture and markets |aw shall not be
regul ated as an "al coholic beverage" or "beverage" wthin the neaning of
this section where the sale, delivery or giving anay is to a person aged
twenty-one years or older. The sale, delivery or giving away of ice
cream nade wth wine to a person under the age of twenty-one years nay
be prosecuted adm nistratively and/or crimnally in accordance with the
provi sions of this chapter.

S 4. This act shall take effect on the thirtieth day after it shal
have becone a | aw



