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STATE OF NEW YORK

3400--A
2011- 2012 Regul ar Sessi ons
I N SENATE
February 18, 2011

Introduced by Sen. SEWARD -- read twi ce and ordered printed, and when
printed to be conmtted to the Conmttee on Insurance -- comittee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said conmttee

AN ACT to anend the insurance law and the tax law, in relation to excess
i ne i nsurance

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraphs 4, 16 and 39 of subsection (a) of section 107 of
the insurance | aw are anended to read as foll ows:

(4) "Affiliate" neans a corporation, a mpjority of whose shares is
owned or controlled by shareholders, directors or officers of another
corporation, who own or control a nmajority of the shares of the other
corporation EXCEPT FOR PURPOSES OF | NSURANCE PROCURED BY EXCESS LI NE
BROKERS LI CENSED PURSUANT TO SECTI ON TWO THOUSAND ONE HUNDRED FIVE OF
TH S CHAPTER

(16) "Control". Except for the purposes of article fifteen of this
chapt er AND | NSURANCE PROCURED BY EXCESS LI NE BROKERS LI CENSED PURSUANT
TO SECTION TWDO THOUSAND ONE HUNDRED FI VE OF THI S CHAPTER, "control"
including the ternms "controlling"”, "controlled by" and "under conmon
control with", means the possession, direct or indirect, of the power to
direct or <cause the direction of the managenent and policies of an
institution, whether through the ownership of voting securities, by
contract or otherw se.

(39) "State" neans any state of the United States, the conmonweal th of
Puerto Rico [and], the District of Colunbia, GUAM THE NORTHERN MARI ANA
| SLANDS, THE VI RA N | SLANDS AND AMERI CAN SAMOA

S 2. Subsection (I) of section 2101 of the insurance |aw, as added by
chapter 687 of the |l|aws of 2003, is anmended and five new subsections
(W, (x), (y), (z) and (aa) are added to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD08824- 03- 1
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(1) I'nthis article, WTH RESPECT TO AN | NSURANCE PRODUCER, "[hone]
RESI DENT state" nmeans the District of Colunbia or any state or territory
of the United States in which an insurance producer maintains his, her
or its principal place of residence or principal place of business and
is licensed to act as an insurance producer.

(W IN TH S ARTI CLE, FOR PURPCSES OF | NSURANCE PROCURED BY EXCESS LI NE
BROKERS LI CENSED PURSUANT TO SECTI ON TWO THOUSAND ONE HUNDRED FI VE OF
TH S CHAPTER, THE TERM "AFFI LI ATE" MEANS, W TH RESPECT TO AN | NSURED,
ANY ENTITY THAT CONTROLS, |S CONTROLLED BY, OR IS UNDER COVMON CONTROL
W TH, THE | NSURED. THE TERM " AFFI LI ATED GROUP" MEANS ANY GROUP OF ENTI -
TI ES THAT ARE ALL AFFI LI ATED.

(X) INTH S ARTI CLE, FOR PURPCSES OF | NSURANCE PROCURED BY EXCESS LI NE
BROKERS LI CENSED PURSUANT TO SECTI ON TWO THOUSAND ONE HUNDRED FI VE OF
TH S CHAPTER, AN ENTITY HAS " CONTROL" OVER ANOTHER ENTI TY | F:

(1) THE ENTITY DI RECTLY OR | NDI RECTLY OR ACTING THROUGH ONE OR MORE
OTHER PERSONS OWS, CONTROLS, OR HAS THE POVNER TO VOTE TWENTY- FI VE
PERCENT OR MORE OF ANY CLASS OF VOTI NG SECURI TIES OF THE OTHER ENTITY;
OR

(2) THE ENTITY CONTROLS I N ANY MANNER THE ELECTION OF A MAJORI TY OF
THE DI RECTORS OR TRUSTEES OF THE OTHER ENTI TY.

(Y)(1) INTH S ARTI CLE, FOR PURPCSES OF | NSURANCE PROCURED BY EXCESS
LI NE BROKERS LI CENSED PURSUANT TO SECTI ON TWO THOUSAND ONE HUNDRED FI VE
OF TH S CHAPTER, THE TERM "HOVE STATE' W TH RESPECT TO AN | NSURED MEANS:

(A) THE STATE I N WHI CH AN I NSURED MAI NTAINS |ITS PRINCI PAL PLACE OF
BUSINESS OR, |IN THE CASE OF AN | NDI VI DUAL, THE | NDI VI DUAL' S PRI NCI PAL
RESI DENCE; OR

(B) I'F ONE HUNDRED PERCENT OF THE I NSURED RI SK | S LOCATED QUT OF THE
STATE REFERRED TO | N SUBPARAGRAPH (A) OF THI S PARAGRAPH, THE STATE TO
VWH CH THE GREATEST PERCENTAGE OF THE | NSURED S TAXABLE PREM UM FOR THAT
| NSURANCE CONTRACT |'S ALLOCATED.

(2) I'F MORE THAN ONE | NSURED FROM AN AFFI LI ATED GROUP ARE | NSURED BY A
SI NGLE | NSURANCE CONTRACT PROCURED BY AN EXCESS LI NE BROKER, THE TERM
"HOVE STATE' MEANS THE HOVE STATE, AS DETERM NED PURSUANT TO PARAGRAPH
(1) OF TH S SUBSECTION, OF THE MEMBER OF THE AFFI LI ATED GROUP THAT HAS
THE LARGEST PERCENTAGE OF PREM UM ATTRI BUTED TO | T UNDER SUCH | NSURANCE
CONTRACT.

(Z2) INTH S ARTI CLE, FOR PURPCSES OF | NSURANCE PROCURED BY EXCESS LI NE
BROKERS LI CENSED PURSUANT TO SECTI ON TWO THOUSAND ONE HUNDRED FI VE OF
TH S CHAPTER, THE TERM "EXEMPT COMMERCI AL PURCHASER' MEANS ANY PERSON
PURCHASI NG COWMERCI AL | NSURANCE THAT, AT THE TI ME OF PLACEMENT, MEETS
THE FOLLOW NG REQUI REMENTS:

(1) THE PERSON EMPLOYS OR RETAINS A QUALI FI ED RI SK MANAGER TO NEGOTI -
ATE | NSURANCE COVERAGE;

(2) THE PERSON HAS PAI D AGGREGATE NATI ONW DE COMVERCI AL PROPERTY AND
CASUALTY | NSURANCE PREM UMS | N EXCESS OF ONE HUNDRED THOUSAND DOLLARS | N
THE | MVEDI ATELY PRECEDI NG TWELVE MONTHS; AND

(3) THE PERSON MEETS AT LEAST ONE OF THE FOLLOW NG CRI TERI A:

(A) THE PERSON POSSESSES A NET WORTH IN EXCESS OF TWENTY M LLION
DOLLARS, AS SUCH AMOUNT |S ADJUSTED PURSUANT TO PARAGRAPH (2) OF THI S
SUBSECTI ON,;

(B) THE PERSON GENERATES ANNUAL REVENUES IN EXCESS OF FIFTY MLLION
DOLLARS, AS SUCH AMOUNT |S ADJUSTED PURSUANT TO PARAGRAPH (2) OF THI S
SUBSECTI ON,;

(© THE PERSON EMPLOYS MORE THAN FI VE HUNDRED FULL-TIME OR FULL-TIME
EQUI VALENT EMPLOYEES PER | NDI VI DUAL | NSURED OR | S A MEMBER OF AN AFFI L-
| ATED GROUP EMPLOYI NG MORE THAN ONE THOUSAND EMPLOYEES | N THE AGGREGATE;
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(D) THE PERSON IS A NOT-FOR-PROFIT ORGANI ZATION OR PUBLIC ENTITY
GENERATI NG ANNUAL BUDGETED EXPENDI TURES OF AT LEAST THI RTY M LLION
DOLLARS, AS SUCH AMOUNT | S ADJUSTED PURSUANT TO PARAGRAPH (2) OF TH'S
SUBSECTI ON;

(E) THE PERSON IS A MUNI Cl PALI TY W TH A POPULATI ON | N EXCESS OF FIFTY
THOUSAND PERSONS.

(4) EFFECTIVE ON THE FI FTH JANUARY FI RST OCCURRI NG AFTER THE DATE OF
THE ~ENACTMENT OF THI'S ARTI CLE AND EACH FI FTH JANUARY FI RST OCCURRI NG
THEREAFTER, THE AMOUNTS | N SUBPARAGRAPHS (A), (B), AND (D) OF PARAGRAPH
(3) OF THIS SUBSECTION SHALL BE ADJUSTED TO REFLECT THE PERCENTAGE
CHANGE FOR SUCH FI VE- YEAR PERI OD | N THE CONSUMER PRICE |NDEX FOR ALL
URBAN CONSUMERS PUBLISHED BY THE BUREAU OF LABOR STATI STICS OF THE
DEPARTMENT OF LABOR.

(AA) FOR PURPOSES OF |NSURANCE PROCURED BY EXCESS LINE BROKERS
LI CENSED PURSUANT TO SECTI ON TWD THOUSAND ONE HUNDRED FI VE OF THI' S CHAP-
TER THE TERM "QUALI FI ED R SK MANAGER' MEANS, W TH RESPECT TO A POLI CY-
HOLDER OF COMMERCI AL | NSURANCE, A PERSON WHO MEETS ALL OF THE FOLLOW NG
REQUI REMENTS:

(1) THE PERSON IS AN EMPLOYEE OF, OR THI RD- PARTY CONSULTANT RETAI NED
BY, THE COWMMERCI AL POLI CYHOLDER,

(2) THE PERSON PROVI DES SKILLED SERVICES IN LOSS PREVENTION, LCSS
REDUCTION, OR RISK AND |NSURANCE COVERAGE ANALYSIS, AND PURCHASE OF
| NSURANCE;

(3) THE PERSON:

(A) HAS, AT AMN MM A BACHELOR S DEGREE FROM AN ACCREDI TED COLLEGE
OR UNIVERSITY IN RISK MANAGEMENT, BUSI NESS ADM NI STRATI ON, FI NANCE,
ECONOM CS, OR ANY OTHER FI ELD DETERM NED BY THE SUPERI NTENDENT OR OTHER
STATE REGULATORY OFFI Cl AL OR ENTI TY TO DEMONSTRATE M NI MUM COVPETENCE | N
RI SK MANAGEMENT; AND

(B) HAS THREE YEARS OF EXPERI ENCE I N RI SK FI NANCI NG CLAI M5 ADM NI S-
TRATI ON, LOSS PREVENTI ON, RISK AND | NSURANCE ANALYSIS, OR PURCHASI NG
COWERCI AL LI NES OF | NSURANCE: OR

(C) HAS A DESI GNATI ON AS A CHARTERED PROPERTY AND CASUALTY UNDERWRI TER
("CPCU') [|SSUED BY THE AMERI CAN | NSTI TUTE FOR CPCU/ | NSURANCE | NSTI TUTE
OF AMERI CA:

(D) HAS A DESI GNATION AS AN ASSOCIATE IN RISK MANAGEMENT ("ARM')
| SSUED BY THE AMERI CAN | NSTI TUTE FOR CPCU/ | NSURANCE | NSTI TUTE OF AMERI -
CA,

(E) HAS A DESI GNATI ON AS CERTI FI ED RI SK MANAGER ("CRM') | SSUED BY THE
NATI ONAL ALLI ANCE FOR | NSURANCE EDUCATI ON & RESEARCH;

(F) HAS A DESIGNATION AS A RIMS FELLOW ("RF") | SSUED BY THE GLOBAL
RI SK MANAGEMENT | NSTI TUTE; OR

(G HAS ANY OTHER DESI GNATI ON, CERTI FI CATI ON, OR LI CENSE DETERM NED BY
THE SUPERI NTENDENT OR OTHER STATE | NSURANCE REGULATORY OFFI CI AL OR ENTI -
TY TO DEMONSTRATE M NI MUM COMPETENCY | N RI SK MANAGEMENT;

(4) HAS AT LEAST SEVEN YEARS OF EXPERIENCE IN RISK FINANCING CLAI M8
ADM NI STRATI ON, LOSS PREVENTI ON, RI SK AND | NSURANCE COVERAGE ANALYSI S,
OR PURCHASI NG COMVERCI AL LI NES OF | NSURANCE; AND

(A) HAS ANY ONE OF THE DESI GNATIONS SPECIFIED IN SUBPARAGRAPHS (A)
THROUGH (G OF PARAGRAPH (3) OF SUBSECTI ON (AA) OF THI'S SECTI ON,

(B) HAS AT LEAST TEN YEARS OF EXPERIENCE | N RI SK FI NANCI NG CLAI M8
ADM NI STRATI ON, LOSS PREVENTI ON, RI SK AND | NSURANCE COVERAGE ANALYSI S,
OR PURCHASI NG COMMVERCI AL LI NES OF | NSURANCE: OR

(C) HAS A GRADUATE DEGREE FROM AN ACCREDI TED COLLEGE OR UNI VERSI TY I N
RI SK MANAGEMENT, BUSI NESS ADM NI STRATI ON, FINANCE, ECONOM CS, OR ANY
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OTHER FIELD DETERM NED BY THE SUPERI NTENDENT OR OTHER STATE REGULATORY
OFFI CI AL OR ENTITY TO DEMONSTRATE M NI MUM COVPETENCE | N RI SK MANAGEMENT.

S 3. Paragraph 11 of subsection (g) of section 2103 of the insurance
| aw, as added by chapter 687 of the |aws of 2003, is anended to read as
fol | ows:

(11) of any individual who applies for an insurance agent |icense in
this state who was previously licensed for the same line or |Ilines of
authority in another state, provided, however, that the applicant's
[ hone] RESIDENT state grants non-resident |icenses to residents of this
state on the sane basis. Such individual shall also not be required to
conpl ete any prelicensing education. This exenption is only available if
the person is currently licensed in that state or if the application is
received within ninety days of the date of cancellation of the appli-
cant's previous license and if the prior state issues a certification
that, at the tine of cancellation, the applicant was in good standing in
that state or the state's producer database records, maintained by the
Nati onal Association of Insurance Conm ssioners, its affiliates or
subsidiaries, indicate that the producer is or was |icensed in good
standing for the line of authority requested. An individual or entity
licensed in another state who noves to this state shall nmake an applica-
tion within ninety days of establishing |egal residence to becone a
resident |icensee. No prelicensing education or exanmnation shall be
required of that person to obtain any line of authority previously held
in the prior state except where the superintendent determ nes otherw se
by regul ati on.

S 4. Subparagraph (G of paragraph 3 of subsection (e) of section 2104
of the insurance |aw, as anended by chapter 687 of the |laws of 2003, is
amended to read as foll ows:

(G was previously licensed for the sane line or lines of authority in
anot her state, provided, however, that the applicant's [honme] RESI DENT
state grants non-resident licenses to residents of this state on the
same basis. Such individual shall also not be required to conplete any
prelicensing education. This exenption is only available if the person
is currently licensed in that state or if the application is received
wi thin ninety days of the date of cancellation of the applicant's previ-
ous license and if the prior state issues a certification that, at the
time of cancellation, the applicant was in good standing in that state
or the state's producer database records, maintained by the Nationa
Associ ation of Insurance Conmm ssioners, its affiliates or subsidiaries,
indicate that the producer is or was licensed in good standing for the
line of authority requested. An individual or entity |icensed in another
state who noves to this state shall nake an application wthin ninety
days of establishing |egal residence to becone a resident |icensee. No
prelicensing education or exam nation shall be required of that person
to obtain any |ine of authority previously held in the prior state
except where the superintendent determ nes otherw se by regul ation.

S 5. Subsections (a) and (b) of section 2105 of the insurance |aw,
subsection (a) as anmended by chapter 626 of the |aws of 2006 and
subsection (b) as amended by chapter 687 of the laws of 2003, are
anmended and a new subsection (i) is added to read as foll ows:

(a) The superintendent nay issue an excess |line broker's license to
any person, firm association or corporation who or which is domciled
or maintains an office in this state and is |licensed as an insurance
br oker under section two thousand one hundred four of this article, or
who or which is Ilicensed as an excess |line broker in the licensee's
[ hone] RESI DENT state, provided, however, that the applicant's [honge]
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RESI DENT state grants non-resident |icenses to residents of this state
on the sane basis, except that reciprocity is not required in regard to
the placenent of liability insurance on behalf of a purchasing group or
any of its menbers; authorizing such person, firm association or corpo-
ration to procure, subject to the restrictions herein provided, policies
of insurance frominsurers which are not authorized to transact business
in this state of the kind or kinds of insurance specified in paragraphs
four through fourteen, sixteen, seventeen, nineteen, twenty, twenty-two,
twenty-seven, twenty-eight and thirty-one of subsection (a) of section
one thousand one hundred thirteen of this chapter and in subsection (h)
of this section, provided, however, that the provisions of this section
and section two thousand one hundred eighteen of this article shall not
apply to ocean marine insurance and other contracts of insurance enuner-
ated in subsections (b) and (c) of section two thousand one hundred
seventeen of this article. Such |icense may be suspended or revoked by
t he superintendent whenever in his OR HER judgnent such suspension or
revocation wll best pronote the interests of the people of this state.
NOTW THSTANDI NG ANYTHING | N THI S CHAPTER TO THE CONTRARY, NO PERSON
FIRM  ASSOCI ATION OR CORPORATION IS REQUI RED TO OBTAI N AN EXCESS LI NE
BROKER S LI CENSE TO PROCURE | NSURANCE FOR AN | NSURED WHOSE HOVE STATE | S
A STATE OTHER THAN NEW YORK.

(b) Before the superintendent issues any such 1license or renewal,
there shall be filed in the superintendent's office an application by
the person, firm association or corporation desiring such license, in

such formor forns, and supplenments thereto, and containing information
t he superintendent prescribes. For each business entity, the sub-licen-
see or sub-licensees named in the application shall be designated
responsi bl e for the business entity's conpliance wth the insurance
laws, rules and regulations of this state. A person or entity |icensed
as an excess line broker in his, her or its [hone] RESIDENT state nay
recei ve a non-resident excess line broker |icense pursuant to subsection
(a) of this section with the subm ssion of the application.

(1) ON AND AFTER JULY 21, 2012, NO FEES RELATI NG TO THE LI CENSI NG OF
AN | NDI VI DUAL OR ENTITY AS AN EXCESS LI NE BROKER ARE PERM TTED TO BE
CHARGED UNLESS THE STATE HAS | N EFFECT AT SUCH TI ME LAWS OR REGULATI ONS
THAT PROVI DE FOR PARTI Cl PATI ON BY THE STATE IN THE NATI ONAL | NSURANCE
PRODUCER DATABASE OF THE NATI ONAL ASSOCI ATI ON OF | NSURANCE COWM SSI O\
ERS, OR ANY OTHER EQUI VALENT UNI FORM NATI ONAL DATABASE, FOR THE LI CEN
SURE OF EXCESS LI NE BROKERS AND THE RENEWAL OF SUCH LI CENSES.

S 6. Subparagraph (B) of paragraph 1 of subsection (f) of section 2106
of the insurance |aw, as anended by chapter 687 of the |laws of 2003, is
amended to read as foll ows:

(B) A "non-resident reinsurance internediary" nmeans a person who is a
non-resident of this state and who is licensed to act as a reinsurance
internmediary in their [hone] RESIDENT state.

S 7. Paragraphs 2 and 4 of subsection (f) of section 2110 of the
insurance law, as anended by chapter 687 of the |laws of 2003, are
amended to read as foll ows:

(2) A non-resident insurance producer's |icense or sub-license may be
summarily revoked in the event that the |icensee's |icense as an agent,
broker, adjuster or in any other capacity under the insurance |aw of the
| icensee's [hone] RESIDENT state of domcile or such |icense of the firm
or association of which the licensee is a nenber, enployee or sub-Ilicen-
see, or such license of the corporation of which the |licensee is an
officer, director, enployee or sub-licensee has been suspended or
revoked or renewal thereof denied in the |icensee's [hone] RESIDENT
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state of domicile by a procedure affording to the licensee or it a stat-
utory right to a hearing, for action or conduct which, if it had been
establ i shed upon a hearing before the superintendent, would have consti -
tuted grounds for revocation of a |license under subsection (a) of this
secti on.

(4) Upon subm ssion to the superintendent of satisfactory proof that a
suspensi on or revocation of a |license issued by a [honme] RESIDENT state
to act as an insurance agent, insurance broker, adjuster or in another
| i censed capacity under the insurance |law of such other state or a
denial of renewal thereof has been duly w thdrawn, set aside, reversed
or voi ded, the superintendent shall thereupon reinstate and restore any
and all licenses revoked in accordance wth the provisions of this
subsecti on.

S 8. Subsection (a) of section 2118 of the insurance |law, as anended
by chapter 220 of the |laws of 1986, and paragraph 2 as anmended by chap-
ter 663 of the laws of 1993, is anended to read as foll ows:

(a) (1) NOTW THSTANDI NG ANY PROVI SION OF THI S CHAPTER TO THE CONTRARY,
THE PLACEMENT OF EXCESS LI NE | NSURANCE SHALL BE EXCLUSI VELY SUBJECT TO
THE LAWS OF THE |INSURED S HOVE STATE AS DEFI NED | N SUBSECTI ON (Y) OF
SECTI ON TWD THOUSAND ONE HUNDRED ONE OF THIS ARTICLE. ANY LAW REGJ
LATION, PROVISION OR ACTION OF ANY STATE THAT PURPORTS TO APPLY TO
EXCESS LI NE | NSURANCE SOLD TO, SOLICITED BY, OR NEGOTIATED WTH AN
| NSURED WHOSE HOVE STATE IS ANOTHER STATE SHALL BE PREEMPTED W TH
RESPECT TO SUCH APPLI CATI ON.

(2) Every licensee licensed pursuant to section two thousand one
hundred five of this article shall be required to use due care in
sel ecting the unauthorized insurer fromwhom policies are procured under
his OR HER | i cense.

[(2) (A) No policy of insurance may be procured by a |icensee from any
foreign or alien insurer which is controlled, by a foreign governnment or
by a political subdivision thereof, or which is an agency of any such
government or subdivision if the superintendent determ nes that: (i)
such insurer receives a subsidy or other conpetitive advantage, as a
result of such <control or status, that would enable it to conpete
unfairly with simlarly situated insurers which are not so controlled or
constituted; (ii) such insurer is entitled to claim sovereign immnity
as a result of such control and the insurer has not waived the sovereign
immunity; or (iii) the use of such insurer would be detrinmental to the
interests of the people of this state.

(B) No licensee shall be deenmed to be in nonconpliance with this
subsection unless: (i) the superintendent has made a prior determ nation
that the foreign or alien insurer fromwhich the |icensee procured a
policy of insurance should not be used as an excess line insurer in this
state in accordance with the provisions of this subsection; or (ii) the
i censee knew or should have known that such insurer should not be used
as an excess line insurer in accordance with the provisions of this
subsection. The superintendent nay promulgate regulations to provide
gui dance to the |icensee.

(O] (3)(A) THE SUPERI NTENDENT MAY NOT PROH BI T AN UNAUTHORI ZED ALI EN
I NSURER FROM | NSURING ANY RI SK OF THE KI NDS OF | NSURANCE SET FORTH I N
SUBSECTI ON (A) OF SECTI ON TWO THOUSAND ONE HUNDRED FI VE OF THIS CHAPTER
PLACED BY EXCESS LI NE BROKERS LI CENSED UNDER THI S ARTI CLE | F SUCH | NSUR-
ER IS LISTED ON THE MOST CURRENT QUARTERLY LI STI NG OF ALI EN | NSURERS
MAI NTAI NED BY THE | NTERNATI ONAL | NSURERS DEPARTMENT OF THE NATI ONAL
ASSCCI ATI ON OF | NSURANCE COWM SSI ONERS
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(B) AN UNAUTHORI ZED FOREI GN I NSURER IS ELI G BLE TO | NSURE RI SKS PLACED
BY EXCESS LI NE BROKERS LI CENSED UNDER THI S ARTI CLE PROVI DED SUCH | NSURER
FURNI SHES SATI SFACTORY PROOF AS DETERM NED BY THE SUPERI NTENDENT | N A
REGULATION THAT IT IS PERM TTED TO WRI TE THE TYPE OF | NSURANCE REQUESTED
IN ITS DOMCILIARY JURISDI CTION, AND HAS CAPI TAL AND SURPLUS OR I TS
EQUI VALENT UNDER THE LAWS OF | TS DOM Cl LI ARY JURI SDI CTI ON EQUAL TO THE
GREATER OF FI FTEEN M LLI ON DOLLARS OR AN AMOUNT SET FORTH AND DETERM NED
BY THE SUPERI NTENDENT | N A REGULATI ON.

(4) Every such insurer shall otherw se satisfy all applicable require-
ments for placenment by an excess |ine broker.

S 9. Paragraph 3 of subsection (b) of section 2118 of the insurance
| aw i s amended by addi ng a new subparagraph (F) to read as foll ows:

(F) AN EXCESS LI NE BROKER SEEKI NG TO PROCURE OR PLACE | NSURANCE W TH
AN  UNAUTHORI ZED | NSURER FOR AN EXEMPT COMMVERCI AL PURCHASER SHALL NOT BE
REQUI RED TO SATI SFY ANY REQUI REMENT TO MAKE A DI LI GENT EFFORT TO DETER-
M NE WHETHER THE FULL AMOUNT OR TYPE OF | NSURANCE SOUGHT BY SUCH EXEMPT
COWMMVERCI AL PURCHASER CAN BE OBTAI NED FROM AUTHORI ZED | NSURERS | F:

(1) THE BROKER PROCURI NG OR PLACING THE EXCESS LINE |NSURANCE HAS
DI SCLOSED TO THE EXEMPT COMVERCI AL PURCHASER THAT SUCH | NSURANCE MAY OR
MAY NOT BE AVAI LABLE FROM AUTHORI ZED | NSURERS THAT MAY PROVI DE GREATER
PROTECTI ON W TH MORE REGULATORY OVERSI GHT; AND

(1) THE EXEMPT COWERCI AL PURCHASER HAS SUBSEQUENTLY REQUESTED, | N
VWRI TI NG THE BROKER TO PROCURE OR PLACE SUCH | NSURANCE FROM AN UNAUTHOR-
| ZED | NSURER

S 10. Paragraphs 5, 8 and 9 of subsection (b) of section 2118 of the
i nsurance | aw, paragraph 5 as anended by chapter 630 of the |aws of 1988
and paragraphs 8 and 9 as added by chapter 687 of the | aws of 2003, are
amended to read as foll ows:

(5) Before placing business with an unauthorized insurer, each |icen-
see shall ascertain and verify the fact that such insurer is authorized
inits domiciliary jurisdiction to wite the insurance policy proposed
to be procured fromit by the |icensee. No unauthorized insurer shall be
deened unacceptable for placenent of business solely on the ground that
it has been so authorized to wite such business in its domciliary
jurisdiction for a period of less than three years precedi ng the place-
ment of such risk by the licensee. [In detern ning whether business my
be placed with such wunauthorized insurer, the superintendent shal
consi der such factors as: the interests of the public and policyhol ders,
the length of time such insurer has been authorized in its domciliary
jurisdiction and elsewhere, its financial condition, and unavailability
of particular coverages fromauthorized insurers.] |F AN UNAUTHORI ZED
| NSURER DOES NOT MEET THE ELI G BI LI TY REQUI REMENTS OF PARAGRAPH (2) OF
SUBSECTI ON (A) OF SECTION TWO THOUSAND ONE HUNDRED EIGHTEEN OF TH'S
CHAPTER, AN EXCESS LI NE BROKER MAY NONETHELESS PLACE A RI SK W TH SUCH AN
| NSURER UPON AN AFFI RVATI VE FI NDI NG OF ACCEPTABI LI TY BY THE SUPERI NTEN-
DENT. THE FI NDI NG SHALL BE BASED UPON SUCH FACTORS AS QUALI TY OF MANAGE-
MENT, CAPI TAL AND SURPLUS OF ANY PARENT COWMPANY, COVPANY UNDERWRI Tl NG
PROFIT AND |INVESTMENT |NCOVE TRENDS, MARKET AVAI LABI LI TY AND COVPANY
RECORD AND REPUTATI ON W THI N THE | NDUSTRY. | N NO EVENT SHALL THE SUPER-
| NTENDENT MAKE AN AFFI RVATI VE FI NDI NG OF ACCEPTABI LI TY WHEN THE UNAU
THORI ZED | NSURER S CAPI TAL AND SURPLUS | S LESS THAN FOUR M LLION FIVE
HUNDRED THOUSAND DOLLARS.

(8) For purposes of this article, unless exenpt under the provisions
of section two thousand one hundred seventeen of this article, a policy
of insurance obtained froman insurer not authorized to transact busi -
ness in this state nust be procured pursuant to an excess line license
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when [the entire property or risk exposure insured or any part thereof,
is located in this state and:] THE HOME STATE OF THE INSURED IS NEW
YORK.

[(A) the insured negotiated to acquire the coverage fromwthin this
state; or

(B) the policy was delivered to the insured in this state.]

(9) Nothing in this article shall prohibit an excess line |icensee
fromplacing risks under the excess or surplus line | aw of another state
provi ded that the excess line |licensee[:

(A)] is licensed under the [applicable state |aw] LAWS OF THE HOVE
STATE OF THE | NSURED as an excess or surplus |ine broker or places such
risk through a |icensed excess or surplus line broker in such state[;
and

(B) either no portion of the property or risk exposure is
state, or the insured has property or risk exposure both in th
and in another state where the insured maintains a bona fide off
which it negotiated to acquire the coverage and to which the po
del i vered].

S 10-a. Paragraph 1 of subsection (d) of section 2118 of the insurance
law, as anended by chapter 190 of the |aws of 1990, is anended to read
as foll ows:

(1) Every person, firm association or corporation |icensed pursuant
to the provisions of section two thousand one hundred five of this arti-
cle shall pay A PREMUM TAX to the superintendent IN a sumequal to
three and six-tenths percent of the gross prem uns charged the insureds
by the insurers for insurance procured by such |icensee pursuant to such
license, less the anobunt of such premuns returned to such insureds.
Where the insurance covers property or risks |located or resident both in
and out of this state, AND THE COVERAGE | NCEPTS ON OR PRIOR TO JULY 20,
2011, the sum payable shall be conmputed on that portion of the gross
premuns allocated to this state pursuant to subsection (b) of section
nine thousand one hundred two of this chapter |ess the anobunt of gross
prem uns allocated to this state and returned to the insured; PROVI DED,
HONEVER, THAT FOR SUCH POLICIES IN WHI CH COVERACE | NCEPTS ON OR AFTER
JULY 21, 2011, THI S TAX SHALL ONLY APPLY TO EXCESS LI NE TRANSACTIONS I N
VH CH THE |INSURED S HOVE STATE | S NEW YORK AS THAT TERM | S DEFI NED I N
SUBSECTI ON (Y) OF SECTI ON TWO THOUSAND ONE HUNDRED ONE OF THIS ARTI CLE
AND SUCH TAX SHALL NOT BE ALLCCATED PURSUANT TO SUBSECTION (B) OF
SECTI ON NI NE THOUSAND ONE HUNDRED TWO OF THI S CHAPTER. FOR PURPOSES OF
THI'S SECTION, THE TERM " PREM UM TAX" MEANS, W TH RESPECT TO EXCESS LI NE
| NSURANCE, ANY TAX, FEE, ASSESSMENT OR ANY OTHER CHARGE | MPOSED BY THE
STATE DI RECTLY OR | NDI RECTLY BASED ON ANY PAYMENT MADE AS CONSI DERATI ON
FOR SUCH POLI CY OF | NSURANCE, | NCLUDI NG PREM UM DEPCSI TS, ASSESSMENTS,
REG STRATI ON FEES AND ANY OTHER COVPENSATI ON G VEN | N CONSI DERATI ON FOR
SUCH POLI CY OF | NSURANCE

S 11. Subsection (b) of section 2134 of the insurance |aw, as added by
chapter 687 of the laws of 2003, is amended to read as foll ows:

(b) I'n addition to the requirenments of subsection (a) of this section,
a nonresident insurance producer who changes his, her or its [hone]
RESI DENT state, or a resident insurance producer who changes his, her or
its [home] RESIDENT state to another state, within thirty days of the
date of change, shall provide certification of such change fromthe new
[honme] RESIDENT state. No fee or license application shall be required
t heref or.

n this
s state
ce from
[

[
[
[
licy is



Co~NOoOUIT~hWNE

S. 3400--A 9

S 12. Subsections (a), (b) and (d) of section 2136 of the insurance
| aw, as added by chapter 687 of the | aws of 2003, are anended to read as
fol | ows:

(a) the applicant has a current and valid |icense in his or her [hone]
RESI DENT state and is in good standing in his or her [honme] RESI DENT
st at e;

(b) the applicant has submtted a conpleted application in the form
prescri bed by the superintendent or submtted the application for Iicen-
sure submtted to his or her [hone] RESIDENT st at e;

(d) the applicant's [hone] RESI DENT state awards nonresi dent insurance
producer licenses to residents of this state on the sanme basis as
provided in this subsection.

S 13. Subparagraph (E) of paragraph 1 of subsection (f) of section
2137 of the insurance |aw, as added by chapter 499 of the |aws of 2009,
is amended to read as foll ows:

(E) any individual seeking to be nanmed a |icensee or sub-licensee, who
is a nonresident and a |life settlenment broker or who is licensed as an
i nsurance producer with a life line of authority in the individual's
[ hone] RESIDENT state for at | east one year; provided, however, that the
i ndividual's [hone] RESIDENT state grants nonresident |licenses to resi-
dents of this state on the sane basis.

S 14. Subsection (a) and paragraph 1 of subsection (b) of section 9102
of the insurance |aw, as amended by chapter 190 of the laws of 1990, are
amended to read as foll ows:

(a) In determning the amount of direct premuns taxable in this
state, all such premuns witten, procured, or received in this state
shall be deened witten on property or risks |ocated or resident in this
state except such premuns properly allocated and reported as taxable
prem uns of any other state or states, PROVIDED THAT FOR PURPOSES OF
| NSURANCE PROCURED BY EXCESS LI NE BROKERS PURSUANT TO SECTI ON TWO THOU-
SAND ONE HUNDRED FI VE OF THI' S CHAPTER, NO SUCH ALLOCATI ON SHALL BE MADE
WHERE THE EXCESS LI NE TRANSACTI ON | NVOLVES AN | NSURED WHOSE HOVE STATE
'S NEW YORK AS THAT TERM | S DEFI NED I N SUBSECTION (Y) OF SECTION TWD
THOUSAND ONE HUNDRED ONE OF TH S CHAPTER W TH RESPECT TO EXCESS LI NE
PLACEMENTS | N WHI CH COVERAGE | NCEPTS ON OR AFTER JULY 21, 2011

(1) I'n determ ning the anmobunt of gross premiuns taxable in this state
pursuant to paragraph one of subsection (d) of section two thousand one
hundred ei ghteen of this chapter, where a placenent of excess Iline
insurance |INCEPTS ON OR PRIOR TO JULY 20, 2011 AND covers property or
risks located or resident both in and out of this state, the sumpaid to
t he superintendent shall be conputed on that portion of the policy
premumthat is attributable to property or risks |ocated or resident in
this state, as determned by reference to an allocation schedule
prescri bed by the superintendent in a regulation. WTH RESPECT TO EXCESS
LI NE PLACEMENTS | N WHI CH COVERAGE | NCEPTS ON OR AFTER JULY 21, 2011, ONE
HUNDRED PERCENT OF THE PREM UM CHARGED SHALL BE SUBJECT TO THE TAX W TH
OUT ALLOCATION, BUT ONLY TO PLACEMENTS WHERE THE HOMVE STATE OF THE
| NSURED, AS THAT TERM | S DEFI NED | N SUBSECTI ON (Y) OF SECTI ON TWO THOU-
SAND ONE HUNDRED ONE OF THI S CHAPTER, | S NEW YORK

S 15. Subsection (b) of section 1550 of the tax |aw, as added by chap-
ter 190 of the laws of 1990, is anended and two new subsections (d) and
(e) are added to read as foll ows:

(b) The term "prem um includes all anounts paid as consideration for
i nsurance contracts and shall include premum deposits, assessnents,
policy fees, nenbership fees, REG STRATI ON FEES and every ot her conpen-
sation for such contract. The term "prem um includes all such anounts
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paid irrespective of whether such anmobunts are deductible for federa
I ncome tax purposes.

(D) THE TERM "I NDEPENDENTLY PROCURED | NSURANCE" MEANS | NSURANCE
OBTAI NED DI RECTLY BY AN | NSURED FROM AN | NSURER NOT AUTHORI ZED TO TRANS-
ACT BUSINESS IN THI S STATE UNDER A CERTI FI CATE OF AUTHORITY FROM THE
SUPERI NTENDENT OF | NSURANCE

(E) THE TERM "PREM UM TAX" NMEANS, WTH RESPECT TO | NDEPENDENTLY
PROCURED | NSURANCE, ANY TAX, FEE, ASSESSMENT OR OTHER CHARGE | MPCSED BY
THI' S STATE DI RECTLY OR | NDI RECTLY BASED ON ANY PAYMENT MADE AS CONSI DER-
ATION FOR SUCH | NSURANCE, | NCLUDING PREM UM DEPCSITS, ASSESSMENTS,
REG STRATI ON FEES AND ANY OTHER COVPENSATI ON G VEN | N CONSI DERATI ON  FOR
SUCH A PCLI CY OF | NSURANCE

S 16. Section 1551 of the tax |law, as anended by chapter 73 of the
| aws of 1991, is anended to read as foll ows:

S 1551. Inposition of tax. There is hereby inposed on any person who
[ purchases or renews a taxable insurance contract from an i nsurer not
aut horized to transact business in this state under a certificate of
authority from the superintendent of insurance] | NDEPENDENTLY PROCURES
| NSURANCE, a PREM UM tax at the rate of three and six-tenths percent of
the premuns paid or to be paid, |ess returns thereon, for such insur-
ance. Nothing in this article nodifies or abrogates any provision of the
i nsurance | aw. THI'S TAX SHALL ONLY APPLY TO | NDEPENDENTLY PROCURED
| NSURANCE TRANSACTI ONS FOR | NSUREDS WHOSE HOVE STATE |'S NEW YORK AS THAT
TERM |S DEFINED | N SUBSECTION (Y) OF SECTI ON TWD THOUSAND ONE HUNDRED
ONE OF THE | NSURANCE LAW ON COVERAGE WHI CH | NCEPTS ON OR AFTER JULY 21
2011.

S 17. Section 1552 of the tax |law, as added by chapter 190 of the | aws
of 1990, is anended to read as foll ows:

S 1552. Allocation. Were the taxable insurance contract covers risks
| ocated or resident both within and without this state, WTH RESPECT TO
| NDEPENDENTLY PROCURED | NSURANCE | N WHI CH COVERACGE | NCEPTS ON OR PRI OR
TO JULY TVEENTI ETH, TWO THOUSAND ELEVEN t he amount of premiuns allocable
to risks resident or located wthin this state shall be determ ned
pursuant to rules and regul ations of the commi ssioner of taxation and
finance. In pronul gating such rules and regul ati ons, the conm ssi oner of
taxation and finance shall give due consideration to the rules and regu-
| ations promulgated by the superintendent of insurance pursuant to
subsection (b) of section nine thousand one hundred two of the insurance
| aw. | NDEPENDENTLY PROCURED | NSURANCE PCLI CI ES | NCEPTI NG ON AND AFTER
JULY TWVENTY-FIRST, TWO THOUSAND ELEVEN SHALL BE SUBJECT TO TAX ON ONE
HUNDRED PERCENT OF THE PREM UM CHARGED W THOUT ALLOCATI ON.

S 18. This act shall take effect on July 21, 2011 and applies to al
i nsurance policies procured by excess |line licensees with an effective
date on or after July 21, 2011, provided, however, that the anmendnents
to subsection (b) of section 2118 of the insurance | aw nade by sections
nine and ten of this act shall not affect the expiration and reversion
of such subsection and shall be deemed to expire therewth.



