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January 5, 2011

I ntroduced by Sens. MONTGOMERY, HASSELL- THOWPSON, KRUEGER, OPPENHEI MER
PARKER, SERRANO -- read tw ce and ordered printed, and when printed to
be committed to the Conmittee on Crine Victins, Crine and Correction

AN ACT to anend the correction law, in relation to nerit time all owances

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subparagraph (ii) of paragraph (d) of subdivision 1 of
section 803 of the correction | aw, as added by section 7 of chapter 738
of the laws of 2004, is amended and a new subparagraph (vi) is added to
read as foll ows:

(i1) [Such] EXCEPT AS PROVI DED | N SUBPARAGRAPH (VI) OF TH S PARAGRAPH
SUCH nerit time all owance shall not be available to any person serving
an indetermnate sentence authorized for an A-1 felony offense, other
than an A-1 felony offense defined in article two hundred twenty of the

penal law, or any sentence inposed for a violent felony offense as
defined in section 70.02 of the penal |aw, manslaughter in the second
degr ee, vehi cul ar mansl| aught er in the second degree, vehicular

mansl aughter in the first degree, crimnally negligent homcide, an
of fense defined in article one hundred thirty of the penal |aw, incest,
or an offense defined in article two hundred sixty-three of the pena
| aw, or aggravated harassnment of an enpl oyee by an inmate.

(M) A PERSON CONVICTED OF A HOM Cl DE OFFENSE AS DEFI NED I N ARTI CLE
ONE HUNDRED TVENTY- FI VE OF THE PENAL LAW AN ASSAULT OFFENSE DEFINED I N
ARTICLE ONE HUNDRED TWENTY OF THE PENAL LAW A ROBBERY OFFENSE AS
DEFI NED BY ARTI CLE ONE HUNDRED SI XTY OF THE PENAL LAW A KI DNAPPI NG
OFFENSE AS DEFI NED BY ARTI CLE ONE HUNDRED THI RTY- FI VE OF THE PENAL LAW
AN ARSON OFFENSE AS DEFI NED BY ARTI CLE ONE HUNDRED FI FTY OF THE PENAL
LAW A BURGLARY OFFENSE AS DEFI NED BY ARTI CLE ONE HUNDRED FORTY OF THE
PENAL LAW CRIM NAL POSSESSION OF A WEAPON IN THE SECOND DEGREE AS
DEFINED BY SUBDIVISIONS TWO AND THREE OF SECTI ON 265. 03 OF THE PENAL

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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LAW CRIM NAL USE OF A FIREARM I N THE FI RST DEGREE AS DEFI NED BY SECTI ON
265.09 OF THE PENAL LAW CRIM NAL USE OF A FIREARM I N THE SECOND DEGREE
AS DEFINED BY SECTION 265.08 OF THE PENAL LAW A CONSPI RACY TO COWM T
SUCH CRIMES AS DEFINED | N ARTI CLE ONE HUNDRED FI VE OF THE PENAL LAW AN
ATTEMPT TO COWM T SUCH CRI MES AS DEFI NED | N ARTI CLE ONE HUNDRED TEN OF
THE PENAL LAW AND SERVING A DETERM NATE OR | NDETERM NATE SENTENCE OR
SENTENCES AND WHO CAN DEMONSTRATE TO THE COW SSIONER THAT: (1) THE
PERSON IS A VICTIM OF DOVESTI C VI OLENCE WHO WAS SUBJECTED TO SUBSTANTI AL
PHYSI CAL, SEXUAL OR PSYCHOLOG CAL ABUSE | NFLI CTED BY A MEMBER OF THE
PERSON S SAME FAM LY OR HOUSEHOLD AS THAT TERM | S DEFI NED I N SUBDI VI SI ON
ONE OF SECTION 530.11 OF THE CRIM NAL PROCEDURE LAWOR A MEMBER OF THE
PERSON S | MVEDI ATE FAM LY AS THAT TERM IS DEFI NED | N SUBDI VI SI ON FOUR OF
SECTI ON 120. 40 OF THE PENAL LAW AND (2) SUCH OFFENSE WAS COW TTED AS A
DI RECT RESULT OF SUCH ABUSE, MAY RECEIVE MERIT TI ME ALLOMNCE CREDI T I N
THE AMOUNT PROVI DED FOR | N SUBPARAGRAPH (111) OF THIS PARAGRAPH. THE
MERI T TIME ALLOMNCE ESTABLI SHED PURSUANT TO TH S SUBPARAGRAPH SHALL BE
GRANTED I N THE SAME MANNER AS REQUI RED BY SUBPARAGRAPH (IV) OF TH'S
PARAGRAPH

TO APPLY FOR MERIT TIME ELIGBILITY UNDER TH S SUBDI VI SI ON AND TO
DEMONSTRATE SUCH PERSON' S CLAI M THAT SHE OR HE WAS SUBJECTED TO SUBSTAN-
TI AL PHYSI CAL, SEXUAL OR PSYCHOLOQ CAL ABUSE AND THAT SUCH OFFENSE WAS
COW TTED AS A DI RECT RESULT OF SUCH ABUSE, SUCH PERSON MJUST SUBM T AN
APPLI CATI ON TO THE COVM SSI ONER OR COMM SSI ONER S DESI GNEE  ALONG W TH
CORROBORATI VE  MATERI AL THAT SHALL | NCLUDE ONE OR MORE OF THE FOLLOW NG
DOCUMENTS: W TNESS STATEMENTS, COURT RECORDS, PRE-SENTENCE REPORTS,
SOCI AL SERVICES RECORDS, CITY AND STATE DEPARTMENT OF CORRECTI ONS
RECORDS, HOSPI TAL RECORDS, LAW ENFORCEMENT RECORDS, DOVESTIC | NCI DENT
REPORTS, ORDERS OF PROTECTI ON, A SHOW NG BASED | N PART ON DOCUMENTATI ON
PREPARED AT OR NEAR THE TIME OF THE COW SSION OF THE OFFENSE OR THE
PROSECUTI ON THEREOF TENDI NG TO SUPPORT THE PERSON' S CLAIM OR WHEN THERE
| S VERI FI CATI ON OF CONSULTATI ON W TH A LI CENSED MEDI CAL OR MENTAL HEALTH
CARE PROVI DER, EMPLOYEE OF A COURT ACTING WTHI N THE SCOPE OF H S OR HER
EMPLOYMENT, MEMBER OF THE CLERGY, ATTORNEY, SOCI AL WORKER, OR RAPE
CRI SI' S COUNSELOR AS DEFI NED I N SECTI ON FORTY-FIVE HUNDRED TEN OF THE
ClVIL PRACTICE LAW AND RULES, OR OTHER ADVOCATE ACTI NG ON BEHALF OF AN
AGENCY THAT ASSI STS VICTIMS OF DOVESTIC VIOLENCE, OR OTHER SIM LAR
DOCUMENTATI ON THAT CORROBORATES SUCH PERSON S CLAI M

S 2. Subparagraph (ii) of paragraph (d) of subdivision 1 of section
803 of the correction |l aw, as added by section 10-a of <chapter 738 of
the laws of 2004, is anended and a new subparagraph (vi) is added to
read as foll ows:

(i1) [Such] EXCEPT AS PROVI DED | N SUBPARAGRAPH (VI) OF TH S PARAGRAPH
SUCH nerit time all owance shall not be available to any person serving
an indetermnate sentence authorized for an A-1 felony offense, other
than an A-1 felony offense defined in article two hundred twenty of the

penal law, or any sentence inposed for a violent felony offense as
defined in section 70.02 of the penal |aw, manslaughter in the second
degr ee, vehi cul ar mansl| aught er in the second degree, vehicular

mansl aughter in the first degree, crimnally negligent homcide, an
of fense defined in article one hundred thirty of the penal |aw, incest,
or an offense defined in article two hundred sixty-three of the pena
| aw, or aggravated harassnment of an enpl oyee by an inmate.

(M) A PERSON CONVICTED OF A HOM Cl DE OFFENSE AS DEFI NED I N ARTI CLE
ONE HUNDRED TVENTY- FI VE OF THE PENAL LAW AN ASSAULT OFFENSE DEFINED I N
ARTICLE ONE HUNDRED TWENTY OF THE PENAL LAW A ROBBERY OFFENSE AS
DEFI NED BY ARTI CLE ONE HUNDRED SI XTY OF THE PENAL LAW A KI DNAPPI NG
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OFFENSE AS DEFI NED BY ARTI CLE ONE HUNDRED THI RTY- FI VE OF THE PENAL LAW
AN ARSON OFFENSE AS DEFI NED BY ARTI CLE ONE HUNDRED FI FTY OF THE PENAL
LAW A BURGLARY OFFENSE AS DEFI NED BY ARTI CLE ONE HUNDRED FORTY OF THE
PENAL LAW CRIMNAL POSSESSION OF A WEAPON IN THE SECOND DEGREE AS
DEFI NED BY SUBDI VI SI ONS TWO AND THREE OF SECTION 265.03 OF THE PENAL
LAW CRIM NAL USE OF A FIREARM I N THE FI RST DEGREE AS DEFI NED BY SECTI ON
265.09 OF THE PENAL LAW CRIM NAL USE OF A FI REARM I N THE SECOND DEGREE
AS DEFI NED BY SECTI ON 265. 08 OF THE PENAL LAW A CONSPIRACY TO COW T
SUCH CRIMES AS DEFINED | N ARTI CLE ONE HUNDRED FI VE OF THE PENAL LAW AN
ATTEMPT TO COW T SUCH CRI MES AS DEFI NED | N ARTI CLE ONE HUNDRED TEN OF
THE PENAL LAW AND SERVI NG A DETERM NATE OR | NDETERM NATE SENTENCE OR
SENTENCES AND WHO CAN DEMONSTRATE TO THE COW SSIONER THAT: (1) THE
PERSON IS A VICTI M OF DOVESTI C VI OLENCE WHO WAS SUBJECTED TO SUBSTANTI AL
PHYSI CAL, SEXUAL OR PSYCHOLOG CAL ABUSE | NFLI CTED BY A MEMBER OF THE
PERSON S SAME FAM LY OR HOUSEHOLD AS THAT TERM | S DEFI NED I N SUBDI VI SI ON
ONE OF SECTION 530.11 OF THE CRIM NAL PROCEDURE LAWOR A MEMBER OF THE
PERSON S | MVEDI ATE FAM LY AS THAT TERM I S DEFI NED | N SUBDI VI SI ON FOUR OF
SECTI ON 120. 40 OF THE PENAL LAW AND (2) SUCH OFFENSE WAS COW TTED AS A
DI RECT RESULT OF SUCH ABUSE, MAY RECEIVE MERIT TI ME ALLOMNCE CREDI T I N
THE AMOUNT PROVI DED FOR | N SUBPARAGRAPH (111) OF THIS PARAGRAPH. THE
MERI T TIME ALLOMNCE ESTABLI SHED PURSUANT TO TH S SUBPARAGRAPH SHALL BE
GRANTED I N THE SAME MANNER AS REQUI RED BY SUBPARAGRAPH (IV) OF TH'S
PARAGRAPH.

TO APPLY FOR MERIT TIME ELIGEBILITY UNDER TH S SUBDI VI SI ON AND TO
DEMONSTRATE SUCH PERSON' S CLAI M THAT SHE OR HE WAS SUBJECTED TO SUBSTAN-
TI AL PHYSI CAL, SEXUAL OR PSYCHOLOQ CAL ABUSE AND THAT SUCH OFFENSE WAS
COW TTED AS A DI RECT RESULT OF SUCH ABUSE, SUCH PERSON MJUST SUBM T AN
APPLI CATI ON TO THE COVM SSI ONER OR COVMM SSI ONER S DESI GNEE  ALONG W TH
CORROBORATI VE  MATERI AL THAT SHALL | NCLUDE ONE OR MORE OF THE FOLLOW NG
DOCUMENTS: W TNESS STATEMENTS, COURT RECORDS, PRE-SENTENCE REPORTS,
SOCI AL SERVICES RECORDS, CITY AND STATE DEPARTMENT OF CORRECTI ONS
RECORDS, HOSPI TAL RECORDS, LAW ENFORCEMENT RECORDS, DOVESTIC | NCI DENT
REPORTS, ORDERS OF PROTECTI ON, A SHOW NG BASED | N PART ON DOCUMENTATI ON
PREPARED AT OR NEAR THE TIME OF THE COW SSION OF THE OFFENSE OR THE
PROSECUTI ON THEREOF TENDI NG TO SUPPORT THE PERSON' S CLAIM OR WHEN THERE
| S VERI FI CATI ON OF CONSULTATI ON W TH A LI CENSED MEDI CAL OR MENTAL HEALTH
CARE PROVI DER, EMPLOYEE OF A COURT ACTING WTHI N THE SCOPE OF H' S OR HER
EMPLOYMENT, MEMBER OF THE CLERGY, ATTORNEY, SOCI AL WORKER, OR RAPE
CRI SI' S COUNSELOR AS DEFI NED I N SECTI ON FORTY-FIVE HUNDRED TEN OF THE
ClVIL PRACTICE LAW AND RULES, OR OTHER ADVOCATE ACTI NG ON BEHALF OF AN
AGENCY THAT ASSI STS VICTIMS OF DOMVESTIC VIOLENCE, OR OTHER SIM LAR
DOCUMENTATI ON THAT CORROBORATES SUCH PERSON S CLAI M

S 3. Subdivision 3 of section 803 of the correction |aw, as anended by
chapter 3 of the laws of 1995, is anmended to read as foll ows:

3. The comm ssioner of correctional services shall promul gate rul es
and regul ations for the granting, w thholding, forfeiture, cancellation
and restoration of allowances authorized by this section in accordance
with the criteria herein specified. Such rules and regulations shall
i nclude provisions designating the person or conmttee in each correc-
tional institution delegated to nake discretionary determ nations wth
respect to the allowances, the books and records to be kept, and a
procedure for review of the institutional determ nations by the conmm s-
si oner. FURTHER, THE COWM SSI ONER OR THE COWM SSI ONER' S DESI GNEE MAY
CONSULT W TH THE OFFI CE FOR THE PREVENTI ON OF DOVESTI C VI OLENCE REGARD-
| NG THE PROMULGATI ON OF RULES AND REGULATI ONS FOR GRANTI NG W THHOLDI NG,
FORFEI TURE, CANCELLATI ON AND RESTORATI ON OF MERI T TI ME ALLOMNCES PURSU
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ANT TO SUBPARAGRAPH (VI) OF PARAGRAPH (D) OF SUBDI VI SION ONE OF THI S
SECTI ON. TO ASSI ST I N THE | MPLEMENTATI ON OF SUBPARAGRAPH (VI) OF PARA-
GRAPH (D) OF SUBDIVISION ONE OF THI'S SECTION, THE OFFI CE FOR THE
PREVENTI ON OF DOVESTIC VICOLENCE SHALL PROVI DE TRAI NI NG TO DEPARTMENT
STAFF DELEGATED TO MAKE DETERM NATI ONS REGARDI NG SUCH ALLOMNCES. THE
COW SSI ONER  OR THE COWM SSI ONER S DESI GNEE MAY ALSO REQUEST ASSI STANCE
FROM THE OFFI CE FOR THE PREVENTI ON OF DOMESTIC VIOLENCE IN MAKING A
DETERM NATI ON ABOUT WHETHER AN | NDIVIDUAL | NVATE |S AN APPROPRI ATE
CANDI DATE FOR MERIT TIME ELIG BI LI TY PURSUANT TO SUBPARAGRAPH (VI) OF
PARAGRAPH (D) OF SUBDIVISION ONE OF TH S SECTI ON, PROVI DED, HOWEVER,
THAT THE COWM SSI ONER SHALL MAKE THE FI NAL DETERM NATI ON ON THE GRANT-
| NG W THHOLDI NG FORFEI TURE, CANCELLATI ON AND RESTORATION OF MERI T TI ME
ALLOMNCES PURSUANT TO SUBPARAGRAPH (VI) OF PARAGRAPH (D) OF SUBDI VI SI ON
ONE OF THI S SECTI ON.

S 4. Subdivision 3 of section 803 of the correction | aw, as anended by
chapter 126 of the laws of 1987, is amended to read as foll ows:

3. The comm ssioner of correctional services shall promulgate rul es
and regul ations for the granting, w thholding, forfeiture, cancellation
and restoration of allowances authorized by this section in accordance
with the criteria herein specified. Such rules and regulations shall
i nclude provisions designating the person or conmttee in each correc-
tional institution delegated to nake discretionary determ nations wth
respect to the allowances, the books and records to be kept, and a
procedure for review of the institutional determ nations by the conmm s-
si oner. FURTHER, THE COWM SSI ONER OR THE COWM SSI ONER' S DESI GNEE MAY
CONSULT W TH THE OFFI CE FOR THE PREVENTI ON OF DOVESTI C VI OLENCE REGARD-
| NG THE PROMULGATI ON OF RULES AND REGULATI ONS FOR GRANTI NG W THHOLDI NG,
FORFEI TURE, CANCELLATI ON AND RESTORATI ON OF MERI T TI ME ALLOMNCES PURSU
ANT TO SUBPARAGRAPH (VI) OF PARAGRAPH (D) OF SUBDI VI SION ONE OF THI S
SECTI ON. TO ASSI ST I N THE | MPLEMENTATI ON OF SUBPARAGRAPH (VI) OF PARA-
GRAPH (D) OF SUBDIVISION ONE OF THI'S SECTION, THE OFFI CE FOR THE
PREVENTI ON OF DOMVESTI C VI OLENCE SHALL PROVIDE TRAINING TO DEPARTMENT
STAFF DELEGATED TO MAKE DETERM NATI ONS REGARDI NG SUCH ALLOMWANCES. THE
COW SSI ONER OR THE COWM SSI ONER' S DESI GNEE MAY ALSO REQUEST ASSI STANCE
FROM THE OFFICE FOR THE PREVENTION OF DOVESTI C VI OLENCE | N MAKI NG A
DETERM NATI ON ABOUT WHETHER AN | NDI VIDUAL |INVATE |S AN APPROPRI ATE
CANDI DATE FOR MERIT TIME ELIGBILITY PURSUANT TO SUBPARAGRAPH (VI) OF
PARAGRAPH (D) OF SUBDIVISION ONE OF THI'S SECTION, PROVIDED, HOWEVER,
THAT THE COW SSI ONER SHALL MAKE THE FI NAL DETERM NATI ON ON THE GRANT-
I NG W THHOLDI NG FORFEI TURE, CANCELLATI ON AND RESTORATION OF MERI T TI ME
ALLOMNCES PURSUANT TO SUBPARAGRAPH (VI) OF PARAGRAPH (D) OF SUBDI VI SI ON
ONE OF THI' S SECTI ON.

S 5. Section 805 of the correction |law, as anmended by section 4 of
part E of chapter 62 of the |aws of 2003, is anended to read as foll ows:

S 805. Earned eligibility program Persons conmitted to the custody of
the departnent under an indeterm nate or determ nate sentence of inpri-
sonnent shall be assigned a work and treatnment programas soon as prac-
ticable. No earlier than two nonths prior to the inmate's eligibility to
be paroled pursuant to subdivision one of section 70.40 of the penal
| aw, the conmm ssioner shall reviewthe inmate's institutional record to
deternmine whether he OR SHE has conplied with the assigned program |f
t he conmi ssioner determ nes that the inmate has successfully partic-
ipated in the programhe OR SHE nmay issue the innmate a certificate of
earned eligibility. Notwithstanding any other provision of Ilaw, an
inmate who is serving a sentence with a mnimumterm of not nore than
ei ght years and who has been issued a certificate of earned eligibility,
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shall be granted parole release at the expiration of his OR HER m ni mum
term or as authorized by subdivision four of section eight hundred
si xty-seven of this chapter unless the board of parole determ nes that
there is a reasonable probability that, if such inmate is rel eased, he
OR SHE will not live and renain at liberty without violating the | aw and
that his OR HER rel ease is not conpatible with the welfare of society.
Any action by the conm ssioner pursuant to this section shall be deened
a judicial function and shall not be reviewable if done in accordance
with | aw

NOTW THSTANDI NG THE OPENI NG PARAGRAPH OF THI' S SECTI ON, A PERSON WHO I S
ELIGBLE FOR MERIT TIME UNDER SUBPARAGRAPH (VI) OF PARAGRAPH (D) OF
SUBDI VI SI ON ONE OF SECTI ON El GHT HUNDRED THREE OF THI S ARTI CLE WHO HAS
BEEN |SSUED A CERTIFICATE OF EARNED ELIGBILITY AND IS SERVING A
SENTENCE WTH A M NIl MUM TERM OF MORE THAN ElI GHT YEARS SHALL BE GRANTED
PAROCLE RELEASE AT THE EXPIRATION OF H'S OR HER M NIl MUM TERM UNLESS THE
BOARD OF PAROLE DETERM NES THAT THERE | S A REASONABLE PROBABI LI TY THAT,
IF SUCH PERSON |S RELEASED, HE OR SHE WOULD NOT LIVE AND REMAI N AT
LI BERTY W THOUT VI OLATI NG THE LAW AND THAT HS OR HER RELEASE IS NOT
COWATIBLE WTH THE WELFARE OF SOCI ETY. ANY ACTI ON BY THE COW SSI ONER
PURSUANT TO THI' S SECTI ON SHALL BE DEEMED A JUDI Cl AL FUNCTI ON AND SHALL
NOT BE REVI EWABLE | F DONE | N ACCORDANCE W TH THE LAW

S 6. Section 805 of the correction |aw, as amended by chapter 262 of
the laws of 1987, is anended to read as foll ows:

S 805. Earned eligibility program Persons conritted to the custody of
t he departnent under an indeterm nate sentence of inprisonment shall be
assigned a work and treatnent program as soon as practicable. No earlier
than two nonths prior to the expiration of an innmate's m ni num peri od of
i mprisonment, the conm ssioner shall reviewthe inmate's institutional
record to determ ne whether he OR SHE has conplied wth the assigned
program |f the comm ssioner determ nes that the i nmate has successful -
ly participated in the program he OR SHE nay issue the inmate a certif-
icate of earned eligibility. Notw thstandi ng any ot her provision of |aw,
an inmate who is serving a sentence with a mninumterm of not nore than
six years and who has been issued a certificate of earned eligibility,
shall be granted parole release at the expiration of his OR HER m ni mum
termor as authorized by subdivision four of section eight hundred
si xty-seven OF THI'S CHAPTER unl ess the board of parole determ nes that
there is a reasonable probability that, if such innmate is released, he
OR SHE will not live and renmain at liberty without violating the | aw and
that his OR HER release is not conpatible with the welfare of society.
Any action by the comm ssioner pursuant to this section shall be deened
a judicial function and shall not be reviewable if done in accordance
with | aw

NOTW THSTANDI NG THE OPENI NG PARAGRAPH OF THI' S SECTI ON, A PERSON WHO I S
ELI G BLE FOR MERI T TI ME UNDER SUBPARAGRAPH (VI) OF PARAGRAPH (D) OF
SUBDI VI SION ONE OF SECTION El GHT HUNDRED THREE OF THI S ARTI CLE WHO HAS
BEEN | SSUED A CERTIFICATE OF EARNED ELIGBILITY AND IS SERVING A
SENTENCE WTH A M N MUM TERM OF MORE THAN SI X YEARS SHALL BE GRANTED
PAROCLE RELEASE AT THE EXPI RATION OF HHS OR HER M NI MUM TERM UNLESS THE
BOARD OF PAROLE DETERM NES THAT THERE |'S A REASONABLE PROBABI LI TY THAT,
| F SUCH PERSON | S RELEASED, HE OR SHE WOULD NOT LIVE AND REMAIN AT
LI BERTY WTHOUT VIOLATING THE LAWAND THAT H' S OR HER RELEASE | S NOT
COWPATI BLE W TH THE WELFARE OF SOCI ETY. ANY ACTION BY THE COW SSI ONER
PURSUANT TO THI' S SECTI ON SHALL BE DEEMED A JUDI Cl AL FUNCTI ON AND SHALL
NOT BE REVI EWABLE | F DONE | N ACCORDANCE W TH THE LAW
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S 7. Section 806 of the correction lawis anmended by adding a new
subdivision 8 to read as foll ows:

8. NOTW THSTANDI NG ANY | NCONSI STENT PROVISION OF TH'S SECTION, A
PERSON THAT | S ELIG BLE FOR A MERI T TI ME ALLOMNCE PURSUANT TO SUBPARA-
GRAPH (VI) OF PARAGRAPH (D) OF SUBDI VI SI ON ONE OF SECTI ON El GHT HUNDRED
THREE OF THI S ARTI CLE MAY BE ENTI TLED TO PRESUMPTIVE RELEASE AT THE
EXPI RATION OF FI VE-SI XTHS OF THE M Nl MUM OR AGGREGATE M NI MUM PERI OD OF
THE | NDETERM NATE TERM | MPOSED BY THE COURT.

S 8. Subdivision 2-a of section 851 of the correction | aw, as added by
chapter 251 of the laws of 2002, is amended to read as foll ows:

2-a. Notwithstandi ng subdivision two of this section, the term"eligi-
ble inmate" shall also include a person confined in an institution who
is eligible for release on parole or who will becone eligible for
rel ease on parole or conditional release within two years, and who [was
convicted of a hom cide offense as defined in article one hundred twen-
ty-five of the penal |aw or an assault offense defined in article one
hundred twenty of the penal |aw, and who can denonstrate to the conmm s-
sioner that: (a) the victimof such hom cide or assault was a nenber of
the inmate's imediate famly as that termis defined in section 120.40
of the penal law or had a child in conmon wth the inmate; (b) the
inmate was subjected to substantial physical, sexual or psychol ogi cal
abuse commtted by the victimof such hom cide or assault; and (c) such
abuse was a substantial factor in causing the inmate to commt such
hom ci de or assault] IS ELIGBLE FOR A MERIT TI ME ALLOMNCE PURSUANT TO
SUBPARAGRAPH (VI) OF PARAGRAPH (D) OF SUBDI VI SI ON ONE OF SECTI ON EI GHT
HUNDRED THREE OF THI S CHAPTER. W th respect to an inmate's claim that
he or she was subjected to substantial physical, sexual or psychol ogi cal
abuse [commtted by the victin] AND THAT THE OFFENSE WAS COWM TTED AS A
DI RECT RESULT OF SUCH ABUSE, such denonstration shall include corrobora-
tive material that may include, but is not limted to, wtness state-
ments, COURT RECORDS, PRE-SENTENCE REPORTS, social services records,
CI TY AND STATE DEPARTMENT OF CORRECTI ON RECORDS, hospital records, |aw
enf orcement records, DOVESTI C | NCl DENT REPORTS, ORDERS OF PROTECTI ON and
a showi ng based in part on docunentation prepared at or near the tine of
the commssion of the offense or the prosecution thereof tending to
support the inmate's claim OR WHEN THERE | S VERI FI CATION OF CONSULTA-
TION WTH A LI CENSED MEDI CAL OR MENTAL HEALTH CARE PROVI DER, EMPLOYEE OF
A COURT ACTING WTHI N THE SCOPE OF H' S OR HER EMPLOYMENT, MEMBER OF THE
CLERGY, ATTORNEY, SOCI AL WORKER, OR RAPE CRI SI' S COUNSELOR AS DEFINED IN
PARAGRAPH TWDO OF SUBDIVISION (A) OF SECTI ON FORTY-FI VE HUNDRED TEN OF
THE CI VIL PRACTI CE LAW AND RULES, OR OTHER ADVOCATE ACTI NG ON BEHALF OF
AN AGENCY THAT ASSI STS VI CTI M5 OF DOVESTI C VIOLENCE. Prior to nmaking a
determi nation under this subdivision, the comm ssioner is required to
request and take into consideration the opinion of the district attorney
who prosecuted the wunderlying [honmicide or assault] offense and the
opi ni on of the sentencing court. If such opinions are received wthin
forty-five days of the request, the conm ssioner shall take theminto
consi deration. DURI NG THE FORTY-FI VE DAY WAI TI NG PERI OD, THE | NVATE MAY
BE PERM TTED TO CONTI NUE TO GATHER ADDI TI ONAL CORROBORATI VE MATERI ALS.
If such opinions are not so received, the commi ssioner may proceed with
the determ nation. THE COW SSI ONER OR THE COW SSI ONER S DESI GNEE  MAY
CONSULT WTH THE OFFICE FOR THE PREVENTI ON OF DOVESTI C VI OLENCE TO
PROMULGATE RULES AND REGULATIONS TO |IMPLEMENT THIS SUBDIVISION. TO
ASSI ST IN THE | MPLEMENTATION OF THI' S SUBDI VI SION, THE OFFI CE FOR THE
PREVENTI ON OF DOVESTI C VI OLENCE SHALL PROVIDE TRAINING TO DEPARTMENT
STAFF DELEGATED TO MAKE DETERM NATI ONS PURSUANT TO THI S SUBDI VI SI ON. THE
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COW SSI ONER  OR THE COVWM SSI ONER S DESI GNEE MAY ALSO REQUEST ASSI STANCE
FROM THE OFFI CE FOR THE PREVENTI ON OF DOMESTIC VIOLENCE IN MAKING A
DETERM NATI ON ABOUT WHETHER AN | NDIVIDUAL | NVATE 1S AN APPROPRI ATE
CANDI DATE FOR WORK RELEASE PURSUANT TO THI'S SUBDI VI SI ON, PROVI DED
HONEVER, THAT THE COWM SSI ONER SHALL MAKE THE FINAL DETERM NATION OF
VHETHER TO GRANT WORK RELEASE PURSUANT TO THI'S SUBDI VI SI ON. Any acti on
by the conm ssioner pursuant to this subdivision shall be deenmed a judi-
cial function and shall not be reviewable in any court.

S 9. The comm ssioner of the department of correctional services shal
present to the governor, the tenporary president of the senate and the
speaker of the assenbly an annual report about the granting and wth-
hol ding of nerit time all owance pursuant to subparagraph (vi) of para-
graph (d) of subdivision 1 of section 803 of the correction |Iaw and the
operation of the work release program as applied to inmates deened
eligible pursuant to subdivision 2-a of section 851 of the correction
| aw. Such report shall include, but not be limted to, the nunber of
inmates who apply for such nerit tinme allowance, the nunber of inmates
approved for such nerit time all owance, the nunber of denials of appli-
cations for such nmerit tine allowance, the reasons for denials of appli-
cations for such nmerit tinme allowance, the crinme of conviction and the
sentence for each inmate granted such nerit tinme all owance, the nunber
of inmates eligible for work rel ease, the nunber of inmates granted work
rel ease pursuant to subdivision 2-a of section 851 of the correction
| aw, the nunber of denials of applications for such work release, the
reasons for denials of applications for such work rel ease, and the role
of the office for the prevention of donestic violence in assisting the
departnment of correctional services to make determ nations regarding the
granting or withholding of such nerit tinme allowance and the eligibility
for work release pursuant to subdivision 2-a of section 851 of the
correction law. The initial report required by this section shall be
presented by Decenber 31, 2012. Thereafter, an annual report shall be
presented no | ater than Decenber 31 of each year.

S 10. This act shall take effect on the one hundred eightieth day
after it shall have beconme a | aw and shall apply to persons in custody
serving an indeterm nate or determ nate sentence on the effective date
of this act as well as to persons sentenced to an indeterm nate or
determ nate sentence on or after the effective date of this act;
provided that the anendnents to paragraph (d) of subdivision 1 of
section 803 of the correction | aw nade by section one of this act shal
be subject to the expiration and reversion of such section pursuant to
section 74 of chapter 3 of the laws of 1995, as anended, when upon such
date the provisions of section tw of this act shall take effect;
provi ded further that the anendnents to subdivision 3 of section 803 of
the correction | aw nade by section three of this act shall be subject to
the expiration and reversion of such section pursuant to section 74 of
chapter 3 of the laws of 1995, as anended, when upon such date the
provi sions of section four of this act shall take effect; and provided,
further, that the anendnents to sections 806 and 851 of the correction
law made by sections seven and eight of this act shall not affect the
expiration or repeal of such sections and shall expire or be deened
repealed therewith; and provided, further, that the anendnents to
section 805 of the correction | aw nade by section five of this act shal
be subject to the expiration and reversion of such section pursuant to
chapter 261 of the laws of 1987 and chapter 3 of the |laws of 1995, as
anmended, when upon such date the provisions of section six of this act
shal | take effect.



