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STATE OF NEW YORK

3184
2011- 2012 Regul ar Sessi ons
I N SENATE
February 10, 2011

Introduced by Sen. LITTLE -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health I aw and the social services law, in
relation to fair procedures, practices and standards for actions by
the office of medicaid inspector general and social services districts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 30 of the public health | aw, as added by chapter
442 of the laws of 2006, is anended to read as foll ows:

S 30. Legislative intent. This title establishes an independent office
of Medicaid inspector general within the departnent to consolidate staff
and ot her Medicaid fraud detection, prevention and recovery functions
fromthe rel evant governnental entities into a single office, and grants
such office new powers and responsibilities. As such, this title is
intended to create a nore efficient and accountable structure, dramat-
ically reorganize and streamine the state's process of detecting and
conbating Medicaid fraud and abuse and maximze the recoupnent of
i mproper Medicaid paynents.

THE LEGQ SLATURE RECOGNIZES THE NEED TO BALANCE THE ABI LI TY OF THE
STATE TO ENSURE THE | NTEGRI TY OF THE MEDI CAL ASSI STANCE PROGRAM W TH THE
NEED TO AFFORD DUE PROCESS TO PROVI DERS AND RECI PI ENTS WHO ARE | NVESTI -
GATED, AUDI TED OR SUBJECT TO OTHER ACTIONS, | N ORDER TO ENSURE THAT SUCH
ACTI ONS ARE CONDUCTED IN A FAIR AND CONSI STENT MANNER. THE LEGQ SLATURE
ALSO RECOGNI ZES THE NEED FOR ESTABLI SHED STATUTORY STANDARDS REGARDI NG
THE CONDUCT OF | NVESTI GATI ONS, AUDI TS AND RECOVERY OF PAYMENTS AND OTHER
ACTI ONS.

S 2. Section 30-a of the public health law is anended by addi ng four
new subdivisions 4, 5, 6 and 7 to read as foll ows:

4. "PROVI DER' MEANS ANY PERSON OR ENTI TY ENROLLED AS A PROVI DER I N THE
MEDI CAL ASSI STANCE PROGRAM

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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5. "RECI PI ENT" MEANS AN INDI VIDUAL WHO IS ENROLLED IN THE MEDI CAL
ASS| STANCE PROGRAM | NCLUDI NG AN | NDI VI DUAL WHO WAS PREVI QUSLY A RECI PI -
ENT AND, I N AN APPROPRI ATE CASE, AN | NDI VI DUAL WHO | S LEGALLY RESPONSI -
BLE FOR THE RECI Pl ENT.

6. "MEDI CAL ASSI STANCE" AND "MEDI CAI D' MEANS Tl TLE ELEVEN OF ARTI CLE
FIVE OF THE SOCI AL SERVI CES LAW AND THE PROGRAM THEREUNDER.

7. "DRAFT AUDI T REPORT", "IN TIAL AUDI T REPORT", "PROPOSED NOTICE OF
AGENCY ACTI ON' AND "FI NAL NOTI CE OF AGENCY ACTI ON' MEANS THOSE DOCUMENTS
PREPARED AND | SSUED BY THE | NSPECTOR UNDER THI' S Tl TLE AND CORRESPONDI NG
REGULATI ONS.

S 3. Subdivision 20 of section 32 of the public health law, as added
by chapter 442 of the laws of 2006, is anended to read as foll ows:

20. to, consistent with provisions of this title AND OTHER APPLI CABLE
FEDERAL AND STATE LAWS, REGULATI ONS, PCLI CIES, GUI DELI NES AND STANDARDS,
i npl enent and anend, as needed, rules and regulations relating to the
prevention, detection, investigation and referral of fraud and abuse
wi thin the nedical assistance programand the recovery of inproperly
expended nedi cal assi stance program funds;

S 4. The public health law is anended by addi ng two new sections 37
and 38 to read as foll ows:

S 37. FAI R PROCEDURES, PRACTI CES AND STANDARDS. 1. NO RECOVERY OF AN
OVERPAYMENT RESULTI NG FROM THE | SSUANCE OF A FI NAL AUDI T REPORT OR FI NAL
NOTI CE OF AGENCY ACTI ON RELATI NG TO A MONETARY PENALTY BY THE | NSPECTOR
SHALL COMMENCE UNTIL SI XTY DAYS AFTER THE | SSUANCE OF THE FINAL AUDI T
REPORT OR FINAL NOTICE OF AGENCY ACTION OR, WHERE AN ADM NI STRATI VE
HEARI NG HAS BEEN Tl MELY REQUESTED BY A PROVI DER, UNTI L AFTER | SSUANCE OF
A DECI SI ON AFTER THE ADM NI STRATI VE HEARING. THE | NSPECTOR SHALL NOT
COMMVENCE ANY RECOVERY UNDER THI' S SUBDI VI SI ON W THOUT PROVI DING A M NIl MUM
OF THI RTY DAYS ADVANCE WRI TTEN NOTI CE TO THE PROVI DER.

2. A RECOVERY OF AN OVERPAYMENT UNDER SUBDI VI SION ONE OF THI S SECTI ON
SHALL BE MADE AT A RATE NOT TO EXCEED TEN PERCENT OF A PROVIDER S
MEDI CAL ASSI STANCE CLAI MS DUE AND PAYABLE FOR EACH BI LLI NG CYCLE DURI NG
VH CH THE RECOVERY | S SOUGHT, OR SUCH OTHER AMOUNT AGREED ON BY THE
| NSPECTOR AND THE PROVIDER. |F ANOTHER EXI STI NG RECOVERY AGAI NST THE
PROVI DER | S CURRENTLY | N EFFECT, THE TOTAL OF ALL SUCH RECOVERI ES MAY
NOT EXCEED TEN PERCENT OF A PROVI DER' S MEDI CAL ASSI STANCE CLAI MS DUE AND
PAYABLE FOR THE BILLING CYCLE FOR WH CH THE RECOVERI ES ARE SOUGHT, OR
SUCH OTHER AMOUNT AGREED ON BY THE |INSPECTOR AND THE PROVIDER  THE
| NSPECTOR MAY SEEK | NTEREST AT A RATE SPECI FI ED | N REGULATI ON THAT SHALL
NOT EXCEED NI NE PERCENT ON ANY OUTSTANDI NG OVERPAYMENT REMAI NI NG ONE
HUNDRED TWENTY DAYS AFTER THE DATE ON WHICH WRI TTEN NOTICE IS SENT TO
THE PROVIDER. THI'S SUBDI VI SI ON SHALL NOT APPLY I N THE CASE OF FRAUD.

3. THE |INSPECTOR SHALL NOT HAVE AUTHORI TY TO CONDUCT ANY REVI EW5s OR
AUDI TS OF CONTRACTS, COST REPORTS, CLAIMS, BILLS OR EXPEND TURES OF
MEDI CAL ASSI STANCE PROGRAM FUNDS THAT WERE THE SUBJECT MATTER OF A
PREVI QUS AUDI T OR REVI EWBY OR ON BEHALF OF THE | NSPECTOR, ANY OTHER
STATE OR LOCAL GOVERNMENTAL AGENCY OR OFFI CE OR CONTRACTOR OR AGENT
THEREOF AUTHORI ZED TO CONDUCT SUCH REVIEWS OR AUDITS IF SUCH AUDIT OR
REVIEW WAS COWLETED W THIN THE LAST THREE YEARS, EXCEPT: ON THE BASI S
OF NEW | NFORMATI ON, FOR GOOD CAUSE TO BELI EVE THAT THE PREVIOQUS REVI EW
OR AUD T WAS ERRONEQUS, OR WHERE THE SCOPE OF THE | NSPECTOR S REVI EW OR
AUDI T | S SI GNI FI CANTLY DI FFERENT FROM THE SCOPE OF THE PREVI QUS REVI EW
OR AUDI T.

4. THE PERI OD OF ANY AUDI T CONDUCTED BY THE | NSPECTOR SHALL NOT EXCEED
THREE YEARS UNLESS A FINDING OF FRAUD OR | NTENTI ONAL M SCONDUCT | S
ALLEGED I N THE DRAFT AUDI T REPORT OR DRAFT NOTI CE OF AGENCY ACTI ON.
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5. (A) I N CONDUCTI NG AUDI TS OR TAKI NG OTHER ACTIONS BASED ON LAWS,
REGULATI ONS, POLICIES, GU DELINES, STANDARDS OR | NTERPRETATI ONS ESTAB-
LI SHED OR ENFORCED BY A FEDERAL OR STATE AGENCY, | NCLUDI NG THE | NSPEC-
TOR, THE | NSPECTOR SHALL APPLY THE LAW5, REGULATIONS, POLICIES, GU DE-
LI NES, STANDARDS AND | NTERPRETATI ONS OF THAT AGENCY THAT WERE | N PLACE
AT THE TI ME THE SUBJECT CLAI M ARCSE OR OTHER CONDUCT TOOK PLACE. DI SAL-
LOMNCES MAY BE | MPOSED OR OTHER ACTI ON TAKEN ONLY FOR NON- COVPLI ANCE
WTH THOSE LAWS, REGULATIONS, POLICIES, GUI DELINES OR STANDARDS. FOR
PURPOSES OF THI S SUBDI VI SI ON, ANY CHANGE IN SUCH LAWS,  REGULATI ONS,
PCLI CI ES, GUI DELI NES, STANDARDS OR | NTERPRETATI ONS SHALL ONLY BE APPLI ED
PROSPECTI VELY AND UPON REASONABLE NOTI CE.

(B) TO THE EXTENT THAT THE | NSPECTOR SANCTI ONS A PROVI DER BASED SCLELY
ON LAWS, REGULATIONS, POLICIES, GUI DELINES, STANDARDS OR | NTERPRETATI ONS
ENFORCED BY A FEDERAL OR STATE AGENCY OTHER THAN THE | NSPECTOR, THE
I NSPECTOR MAY ONLY | MPOSE A SANCTI ON CONTEMPORANEQUS W TH, AND NO LONGER
I N DURATI ON THAN, ANY SUCH SANCTI ON | MPOSED BY SUCH OTHER AGENCY. UPON
THE EXPI RATI ON OF ANY SUCH SANCTI ON BY SUCH OTHER AGENCY, THE | NSPECTOR
SHALL | MVEDI ATELY REMOVE H' S OR HER SANCTI ON OF THAT PROVI DER, W THOUT
NEED BY THE PROVIDER TO REAPPLY TO THE MEDI CAL ASSI STANCE PROGRAM TO
BECOVE RElI NSTATED AS A PROVI DER

(© IN ANY ACTI ON UNDER THI'S TI TLE, THE | NSPECTOR SHALL ACCEPT ANY
DETERM NATI ON OF COWVPLI ANCE MADE BY A GOVERNVENTAL AGENCY W TH JURI SDI C-
TION TO MAKE SUCH A DETERM NATI ON, UNLESS THE | NSPECTOR FI NDS THAT SUCH
DETERM NATI ON OF COWVPLI ANCE WAS BASED ON M SI NFORVATI ON, WAS CLEARLY
ERRONEQUS, OR WAS AFFECTED BY FRAUD OR OTHER | NTENTI ONAL M SCONDUCT.

6. AT LEAST TEN DAYS PRIOR TO AN ADM NI STRATI VE HEARI NG UNDER THI S
TI TLE, EACH PARTY TO THE HEARI NG SHALL MAKE A GOOD FAITH EFFORT TO
DI SCLOSE AT A PRE-HEARI NG CONFERENCE THE EVI DENCE | T | NTENDS TO | NTRG
DUCE AND A LI ST OF WTNESSES | T | NTENDS TO PRCDUCE AT THE HEARING THI' S
SUBDI VI SI ON SHALL NOT PRCHI BI T EI THER THE | NSPECTOR OR THE PROVI DER FROM
I NTRODUCI NG ANY EVI DENCE | NCLUDI NG DOCUMENTARY EVI DENCE OR THE TESTI MONY
FROM A W TNESS THAT WAS NOT DI SCLOSED PRIOR TO OR AT THE PRE-HEARI NG
CONFERENCE. THE | NSPECTOR SHALL | MMEDI ATELY PROVI DE TO THE PROVI DER ANY
EVI DENCE THAT THE | NSPECTOR MAY POSSESS OR ACQUI RE THAT WOULD SUPPORT
THE ALLOMBILITY OR PROPRI ETY OF THE PROVI DER S COST REPORTI NG Bl LLI NG
OR OTHER PRACTI CE OR PRACTI CES AT I SSUE IN THE HEARING OR | S OTHERW SE
EXCULPATORY. UNLESS ANY EVI DENCE IS DETERM NED BY THE ADM NI STRATI VE LAW
JUDGE TO BE | RRELEVANT OR | MVATERI AL OR ANY TESTI MONY UNDULY REPETI -
TIQUS, ALL EVI DENCE, | NCLUDI NG BUT NOT LIM TED TO NON CONTEMPORANEQUSLY
PREPARED DOCUMENTARY EVI DENCE, AND ALL TESTI MONY FROM W TNESSES, SHALL
BE ADM TTED BY THE ADM NI STRATI VE LAW JUDGE WHO SHALL G VE SUCH EVI DENCE
OR TESTI MONY APPROPRI ATE WEI GHT | N RENDERI NG A RECOMVENDATI ON OR  DECI -
SI ON.

7. THE | NSPECTOR SHALL MAKE NO RECOVERY FROM A PROVI DER FOR FI NDI NGS
THAT ARE BASED ON THE ACTI ONS OR THE RESPONSI Bl LI TY OF ANOTHER PROVI DER
OR GOVERNMENTAL AGENCY, UNLESS THE PROVI DER KNEW OR REASONABLY SHOULD
HAVE KNOWN THAT | T WAS CLAI M NG PAYMENT TO VHICH | T WAS NOT ENTI TLED. IN
ANY RECOVERY SUBJECT TO THIS SUBDIVISION, THE |INSPECTOR SHALL SEEK
RECOVERY PRI MARILY FROM THE PROVI DER BEARI NG THE PRI MARY RESPONSI BI LI TY
FOR THE OVERPAYMENT OR | MPROPER PAYMENT.

8. (A) THE I NSPECTOR SHALL MAKE NO RECOVERY FROM A PROVI DER, BASED ON
AN ADM NI STRATI VE OR TECHNI CAL DEFECT | N PROCEDURE OR DOCUMENTATI ON MADE
WTHOUT |INTENT TO FALSIFY OR DEFRAUD, | N CONNECTI ON W TH CLAI M5 FOR
PAYMENT FOR MEDI CALLY NECESSARY CARE, SERVI CES AND SUPPLI ES OR THE COST
THEREOF AS SPECI FI ED I N SUBDI VI SI ON TWO OF SECTI ON THREE HUNDRED SI XTY-
FI VE-A OF THE SOCI AL SERVI CES LAW PROVI DED I N OTHER RESPECTS APPRCPRI -
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ATELY TO A BENEFICIARY OF THE MEDI CAL ASSI STANCE PROGRAM EXCEPT AS
PROVI DED | N PARAGRAPH (B) OF THI S SUBDI VI SI ON.

(B) WHERE THE BASIS FOR RECOVERY |IS AN ADM NI STRATI VE OR TECHNI CAL
DEFECT | N PROCEDURE OR DOCUMENTATION WTHOUT |INTENT TO FALSIFY OR
DEFRAUD, THE |INSPECTOR SHALL AFFORD THE PROVI DER AN OPPORTUNITY TO
CORRECT THE DEFECT AND RESUBM T THE CLAIM W THI N SI XTY DAYS OF NOTI CE OF
THE DEFECT. IF A SATI SFACTORY CLAIM IS NOT RESUBM TTED UNDER THI S PARA-
GRAPH, THE | NSPECTOR MAY SEEK TO RECOVER UP TO TEN PERCENT OF THE AMOUNT
THAT WOULD OTHERW SE BE RECOVERABLE, EXCEPT THAT WHERE THE DEFECT DETER-
M NED THE QUANTI TY OR VALUE OF PAYMENT CLAI MED, THEN THE RECOVERY MAY BE
THE DI FFERENCE BETWEEN THE AMOUNT RECEIVED BY THE PROVI DER AND THE
AMOUNT THAT SHOULD HAVE BEEN RECEI VED | F THE CLAIM HAD BEEN SUBM TTED
PROPERLY.

9. (A THE |INSPECTOR SHALL NOT APPLY ANY EXTRAPOLATI ON METHOD TO A
CATEGORY OF ERROR OR DEFECT WTH N A SAMPLE UNLESS THE | NSPECTOR SHALL
FIRST DETERM NE THAT THE CATEGORY OF ERROR OR DEFECT I N THE BI LLI NG OR
OTHER PRACTI CE | DENTI FI ED BY THE |INSPECTOR IN THE SAMPLE OF CLAIMS
EXCEEDS A RATE OF FIVE PERCENT WTH N THE SAMPLE OF CLAI M5, AFTER THE
| NSPECTOR AFFORDS THE PROVI DER REASONABLE OPPORTUNI TY TO RESPOND TO THE
INSPECTOR' S [INITIAL FINDI NGS. HOAEVER, NOTW THSTANDI NG THE PRECEDI NG
SENTENCE, THE | NSPECTOR AND THE PROVI DER MAY AGREE TO THE USE OF EXTRAP-
OLATI ON.

(B) THE I NSPECTOR SHALL FURNI SH TO THE PROVI DER AT AN AUDI T ENTRANCE
CONFERENCE OR I N ANY DRAFT AUDI T FI NDI NGS | SSUED OR TO BE | SSUED TO THE
PROVI DER, A DETAI LED WRI TTEN EXPLANATION OF THE EXTRAPOLATION METHOD
EMPLOYED, |INCLUDING THE SIZE OF THE SAMPLE, THE SAMPLI NG METHODOLOGY,
THE DEFI NED UNI VERSE OF CLAIM5, THE SPECIFIC CLAIMS |INCLUDED IN THE
SAMPLE, THE RESULTS OF THE SAMPLE, THE ASSUMPTI ONS MADE ABCOUT THE ACCU-
RACY AND RELI ABILITY OF THE SAMPLE AND THE LEVEL OF CONFIDENCE |IN THE
SAMPLE RESULTS, AND THE STEPS UNDERTAKEN AND STATI STI CS UTI LI ZED TO
CALCULATE THE ALLEGED OVERPAYMENT AND ANY APPLI CABLE OFFSET BASED ON THE
SAMPLE RESULTS. THI S WRI TTEN | NFORMATI ON SHALL | NCLUDE A DESCRI PTI ON OF
THE SAMPLI NG AND EXTRAPOLATION METHODOLOGY, | N SUFFICIENT DETAIL TO
PERM T THE PROVI DER TO TEST AND RECREATE THE METHODOLOGY IN ORDER TO
PROPERLY AND FULLY DEFEND ANY DETERM NATI ON OF OVERPAYMENT WHICH I S
BASED ON TH S PROCESS.

(© THE SAVPLI NG AND EXTRAPOLATI ON METHODOLOGQ ES USED BY THE | NSPECTOR
SHALL BE STATI STI CALLY REASONABLY VALI D FOR THE | NTENDED USE AND SHALL
BE ESTABLI SHED I N REGULATI ONS OF THE | NSPECTOR.

10. ANY FUNDS AND | NTEREST THEREON DETERM NED BY THE | NSPECTOR, THE
COW SSI ONER OR HI'S OR HER DESI GNEE, ADM NI STRATI VE PROCEEDI NG, OR COURT
TO HAVE BEEN | MPROPERLY W THHELD OR RECOUPED FROM A PROVI DER SHALL BE
REFUNDED TO THE PROVI DER, W TH | NTEREST ON THE AMOUNT OF THE W THHELD OR
RECOUPED FUNDS FROM THE DATE OF W THHOLDI NG OR RECOUPMENT THROUGH THE
DATE OF REFUND PAYABLE AT THE SAME RATE AS ANY | NTEREST ASSESSED BY THE
STATE ON RECOUPED FUNDS, TO BE REFUNDED AND PAI D TO THE PROVI DER AS SOON
AS PRACTI CABLE BUT | N NO EVENT MORE THAN NI NETY DAYS AFTER THE DETERM -
NATI ON.

11. WHERE ANY AUDIT OR CVIL OR ADM N STRATIVE ENFORCEMENT ACTI ON
UNDER THI'S TITLE WOULD EITHER (A) RECOUP FROM THE PROVI DER AN AMOUNT
GREATER THAN TEN PERCENT OF THE AMOUNT | T WOULD OTHERW SE RECElI VE FROM
THE MEDI CAL ASSI STANCE PROGRAM DURI NG THE PERI OD | N WHI CH THE RECOUPMENT
WOULD OCCUR, OR (B) SUSPEND OR TERM NATE THE PROVI DER S PARTI Cl PATI ON I N
THE MEDI CAL ASSI STANCE PROGRAM THE | NSPECTOR SHALL DEMONSTRATE THAT THE
ENFORCEMENT ACTI ON W LL NOT UNDULY JEOPARDI ZE THE QUALI TY AND AVAI LABI L-
ITY OF MD CAL CARE AND SERVICES |IN THE AREA SERVED BY A PROVI DER,
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I NCLUDI NG ALTERNATI VES TO THE CARE, SERVI CES AND SUPPLIES PROVIDED BY
THE PROVIDER AND THE ABILITY OF A PROVI DER TO CONTI NUE PROVI DI NG CARE,
SERVI CES AND SUPPLI ES AND THE BEST | NTEREST OF THE MEDI CAL ASS| STANCE
PROGRAM AND MEDI CAL ASSI STANCE RECI Pl ENTS.

12. N CARRYING OQUT H' S OR HER DUTI ES UNDER THI S TI TLE, THE | NSPECTOR
SHALL ASSI GN PERSONNEL, AGENTS AND CONTRACTORS W TH APPROPRI ATE TRAI N-
I NG EDUCATI ON, OR EXPERTISE (1 NCLUDI NG CLI NI CAL EXPERTI SE WHERE THE
MATTER I N DI SPUTE CONCERNS THE VALIDITY OF THE PROVIDER S CLI N CAL
OBSERVATI ON, DI AGNOSI'S, TREATMENT, OR DOCUMENTATION) AND SHALL NOT
ASSI GN ANY PERSQON, AGENT OR CONTRACTOR TO CONDUCT, REVIEW OR PARTIC
| PATE, DI RECTLY OR | NDI RECTLY I N AN AUDI T, REVI EW EXAM NATI ON OR | NVES-
TIGATION OF AN ENTITY WTH WH CH SUCH PERSQON, AGENT OR CONTRACTOR WAS
EMPLOYED OR ASSOCI ATED OR HAD A CONTRACTUAL RELATIONSH P OR OTHER
ENGAGEMENT W TH AT ANY TIME PRIOR TO THE COMVENCEMENT OF SUCH AUDI T,
REVI EW EXAM NATI ON OR | NVESTI GATI ON.

13. FOR THE PURPCSES OF THI'S TITLE, THERE SHALL BE A REBUTTABLE
PRESUMPTI ON THAT THE CLI N CAL OBSERVATI ON, DI AGNOSI S, TREATMENT, AND
DOCUMENTATI ON BY A PROVI DER ARE VALI D. THE | NSPECTOR MAY NOT DI SALLOW
RECOVER, OR WTHHOLD A MEDI CAL ASSI STANCE PAYMENT ON THE BASI S OF
MEDI CAL NECESSI TY OR CLI Nl CAL JUDGVENT OR STANDARDS W THOUT AFFI RVATI VE-
LY FINDI NG I N VWRI TI NG THAT THE PROVI DER S CLI NI CAL OBSERVATI ON, DI AGNG
SI'S, TREATMENT, OR DOCUMENTATION IS NOT VALID. SUCH A FI NDI NG MAY NOT BE
RELI ED UPON OR USED AS THE BASI S FOR ANY EXTRAPCLATI ON.

14. | N CONDUCTI NG AUDI TS, REVI EW5, | NVESTI GATI ONS, AND Cl VIL OR ADM N-
| STRATI VE ACTI ONS, THE | NSPECTOR SHALL CONSI DER ALL DOCUMENTS AND OTHER
I NFORVATI ON, IN ANY MEDI UM AND | N ANY FORM SUBM TTED BY A PROVI DER OR
SUPPLI ER THAT ARE RELEVANT TO DETERM NE WHETHER MEDI CALLY NECESSARY
COVERED CARE, SERVI CES OR SUPPLI ES WERE PROVI DED TO AN ELI G BLE RECI PI -
ENT.

15. | N CONDUCTI NG AUDI TS, REVI EW5, | NVESTI GATI ONS, AND Cl VIL OR ADM N-
| STRATI VE ACTI ONS, THE | NSPECTOR SHALL DETERM NE | N VWRI TI NG WH CH BOOKS,
PAPERS, RECORDS, AND DOCUMENTS THAT ARE NECESSARY, RELEVANT, AND MATERI -
AL TO A SPECI FI C ACTI ON THAT THE | NSPECTOR MAY SEEK TO | NSPECT, COPY, OR
OBTAIN. THE I NSPECTOR SHALL G VE THE PROVI DER REASONABLE WRI TTEN NOTI CE
OF THE WRI TTEN DETERM NATION PRIOR TO SEEKING TO | NSPECT, COPY, OR
OBTAI N THE BOCKS, PAPERS, RECORDS OR DOCUMENTS.

16. NOTW THSTANDI NG ANY LAW OR REGULATI ON TO THE CONTRARY, THE | NSPEC-
TOR SHALL MAKE NO RECOVERY BASED ON THE FAI LURE OF THE PROVI DER TO
SUBM T A CLAIM FOR PAYMENT FOR MEDI CAL CARE, SERVI CES, OR SUPPLI ES W TH-
I N NI NETY DAYS OF THE DATE THE MEDI CAL CARE, SERVI CES, OR SUPPLIES WERE
FURNI SHED, PROVI DED THAT SUCH CLAIM IS SUBM TTED W TH N TWO YEARS OF THE
DATE FURNI SHED.

S 38. FAIR PROCEDURES, PRACTICES AND STANDARDS FOR RECI PI ENTS. 1.
TH'S SECTI ON APPLI ES TO ANY ADJUSTMENT OR RECOVERY OF A MEDI CAL ASS| ST-
ANCE PAYMENT FROM A RECI PI ENT, AND ANY | NVESTI GATI ON OR OTHER PROCEEDI NG
RELATI NG THERETO. NO ADJUSTMENT OR RECOVERY SUBJECT TO TH S SECTI ON
SHALL OCCUR UNLESS THE RECI PI ENT HAS BEEN AFFORDED THE PROTECTIONS OF
THE PROCEDURES, PRACTICES AND STANDARDS UNDER THI S SECTI ON, | NCLUDI NG
NOTI CE AND HEARI NG RI GHTS.

2. AT LEAST TEN DAYS PRI OR TO COMMENCEMENT OF ANY |INTERVIEW WTH A
RECI PI ENT AS PART OF AN | NVESTI GATI ON, THE | NSPECTOR OR OTHER | NVESTI -
GATI NG ENTI TY SHALL PROVIDE THE RECIPIENT WTH WRITTEN NOTICE OF THE
I NVESTI GATI ON. THE NOTI CE OF THE | NVESTI GATI ON SHALL SET FORTH THE BASI S
FOR THE | NVESTI GATI ON; THE POTENTI AL FOR REFERRAL FOR CRI M NAL | NVESTI -
GATION;, THE I NDI VI DUAL" S RI GHT TO BE ACCOVPANI ED BY A RELATI VE, FRI END,
ADVOCATE OR ATTORNEY DURI NG QUESTI ONI NG CONTACT | NFORMATI ON FOR LOCAL
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LEGAL SERVI CES OFFI CES; THE I NDI VIDUAL'S RIGHT TO DECLINE TO BE | NTER-
VI EWED OR PARTIClI PATE I N AN | NTERVI EW BUT TERM NATE THE QUESTI ONI NG AT
ANY TIME W THOUT LOSS OF BENEFITS; AND THE RIGHT TOA FAIR HEARING IN
THE EVENT THAT THE | NVESTI GATI ON RESULTS | N A DETERM NATI ON OF | NCORRECT
PAYMENT.

3. THE PERI OD THAT IS THE SUBJECT OF AN | NVESTI GATI ON SHALL NOT EXCEED
THREE YEARS, UNLESS THE | NI TI AL NOTI CE OF | NVESTI GATI ON UNDER SUBDI VI -
SION TWD OF THI S SECTI ON | NCLUDES ALLEGATI ONS OF FRAUD OR | NTENTI ONAL
M SREPRESENTATI ON. DURING THE | NVESTIGATION, THE | NSPECTOR OR OTHER
| NVESTI GATI NG ENTI TY MAY REQUEST DOCUMENTATI ON THAT IS RELEVANT TO THE
| SSUE OF I NELIG BILITY, AND MAY ENTER | NTO AN AGREEMENT W TH THE RECI PI -
ENT SUBJECT TO THE | NVESTI GATI ON FOR VOLUNTARY REPAYMENTS. HOWEVER, NO
SUCH AGREEMENT SHALL BE ENTERED |INTO PRIOR TO THE RECH PIENT HAVI NG
ACCESS TO PROOF OF THE ALLEGATION OF INELIG BILITY AND THE AMOUNT OF
MEDI CAL ASSI STANCE PAYMENT AT | SSUE. | N CASES | NVOLVI NG FI NANCI AL HARD-
SHI P, THE RATE OF REPAYMENT SHALL NOT BE I N EXCESS OF TEN PERCENT OF THE
RECI PI ENT' S HOUSEHOLD | NCOVE, UNLESS THE | NSPECTOR OR | NVESTI GATI NG
ENTI TY AND THE RECI Pl ENT AGREE TO ANOTHER AMOUNT.

4. FOLLOW NG COVPLETI ON OF THE | NVESTI GATI ON AND AT LEAST SIXTY DAYS
PRI OR TO COMVENCI NG A RECOVERY OR ADJUSTMENT ACTI ON OR REQUESTI NG VOLUN-
TARY REPAYMENT, THE |INSPECTOR OR OTHER | NVESTI GATI NG ENTITY SHALL
PROVI DE THE RECI PI ENT W TH WRI TTEN NOTI CE OF THE DETERM NATI ON OF | NCOR-
RECT PAYMENT TO BE RECOVERED OR ADJUSTED. THE NOTICE OF DETERM NATI ON
SHALL | DENTI FY THE EVI DENCE RELI ED UPQN, SET FORTH THE FACTUAL CONCLU-
SI ONS OF THE | NVESTI GATI ON, AND EXPLAIN THE RECI Pl ENT' S RI GHT TO REQUEST
A FAIR HEARI NG | N ORDER TO CONTEST THE OUTCOVE OF THE | NVESTI GATI ON. THE
EXPLANATI ON OF THE RI GHT TO A FAI R HEARI NG SHALL CONFORM TO THE REQUI RE-
MENTS OF SUBDI VI SI ON TWELVE OF SECTI ON TVEENTY- TWO OF THE SOCI AL SERVI CES
LAW AND REGULATI ONS THEREUNDER.

5. A FAI R HEARI NG UNDER SECTI ON TVENTY- TWO OF THE SOCI AL SERVI CES LAW
SHALL BE AVAILABLE TO ANY RECI PI ENT WHO RECEI VES A NOTI CE OF DETERM -
NATI ON UNDER SUBDI VI SI ON FOUR OF THI S SECTI ON, REGARDLESS OF WHETHER THE
RECI PI ENT IS STILL ENROLLED I N THE MEDI CAL ASSI STANCE PROGRAM | F A FAIR
HEARING |S REQUESTED, NO RECOVERY OR ADJUSTMENT ACTION SHALL BE
COMWENCED UNLESS THE REQUEST FOR A FAI R HEARI NG HAS BEEN W THDRAVWN OR
THE FAI R HEARI NG HAS BEEN HELD AND RESULTED I N AN UNFAVORABLE DECI SI ON
TO THE RECI Pl ENT.

S 5. Paragraph (b) of subdivision 3 of section 363-d of the social
services |law, as anmended by section 44 of part C of chapter 58 of the
laws of 2007, is amended and a new subdivision 5 is added to read as
fol | ows:

(b) I'n the event that the conm ssioner of health or +the Medicaid
i nspector general finds that the provider does not have a satisfactory
program [within ninety days after the effective date of the regulations
I ssued pursuant to subdivision four of this section, the] UNDER TH S
SECTI ON, THE COWM SSI ONER OR MEDI CAI D | NSPECTOR GENERAL SHALL SO NOTI FY
THE PROVI DER, | NCLUDI NG SPECI FI CATI ON OF BASI S OF THE FI NDI NG SUFFI CI ENT
TO ENABLE THE PROVI DER TO ADOPT A SATI SFACTORY COVPLI ANCE PROGRAM THE
provi der SHALL SUBM T TO THE COW SSI ONER OR MEDI CAI D | NSPECTOR GENERAL
A PROPOSED SATI SFACTORY COWPLI ANCE PROGRAM W THI N SI XTY DAYS OF THE
NOTI CE AND SHALL ADOPT THE PROGRAM AS EXPEDI TI QUSLY AS PCSSIBLE. |F THE
PROVI DER DOES NOT PROPCSE AND ADOPT A SATI SFACTORY PROGRAM | N SUCH TI ME
PERI OD, THE PROVIDER may be subject to any sanctions or penalties
permtted by federal or state |laws and regul ations, including revocation
of the provider's agreenment to participate in the nedical assistance
program
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5. ANY REGULATI ON, DETERM NATI ON OR FI NDI NG OF THE COW SSI ONER OR THE
MEDI CAlI D | NSPECTOR GENERAL RELATI NG TO A COVPLI ANCE PROGRAM UNDER THI' S
SECTI ON SHALL BE SUBJECT TO AND CONSI STENT W TH SUBDI VI SI ON THREE OF
THI S SECTI ON.

S 6. Subdivision 2 of section 369 of the social services lawis
anmended by addi ng a new paragraph (e) to read as foll ows:

(E) (1) MEDI CAL ASSI STANCE SHALL BE CONSI DERED | NCORRECTLY PAI D WHEN AN
| NDI VI DUAL HAS RECElI VED AN ADEQUATE EXPLANATION OF HHS OR HER DUTY TO
PROVI DE OR REPORT | NFORMATI ON RELEVANT TO AN ELI G BI LI TY DETERM NATI ON,
AND, ElI THER FAI LED TO PROVI DE OR REPORT RELEVANT | NFORMATI ON THAT WAS
KNOMWN, OR UNDER THE Cl RCUMSTANCES REASONABLY SHOULD HAVE BEEN KNOWN, BY
THE I NDI VIDUAL, OR THE |ND VIDUAL WAS RESPONSIBLE FOR | NTENTI ONAL
M SREPRESENTATI ONS OR FRAUD DURI NG THE APPLI CATI ON OR RECERTI FI CATI ON
PROCESS.

(1'l) NO ADJUSTMENT OR RECOVERY, |NCLUDING A REQUEST FOR VOLUNTARY
REPAYMENT, MAY BE MADE AGAI NST THE PROPERTY OF ANY | NDI VI DUAL ON ACCOUNT
OF ANY MEDI CAL ASSI STANCE | NCORRECTLY PAI D TO OR ON BEHALF OF AN | NDI -
VIDUAL UNDER THI'S TITLE, EXCEPT AFTER AN |NVESTI GATION HAS BEEN
COWLETED BY A SOCIAL SERVICES DI STRICT OR APPROPRI ATE STATE AGENCY,
SUBJECT TO SECTI ON THI RTY- El GHT OF THE PUBLI C HEALTH LAW

S 7. This act shall take effect on the ninetieth day after it shall
have becone a | aw and shall apply to any natter commenced or pendi ng on
or after such date. However with respect to any natter pending on or
after such date, this act shall not invalidate any actions or steps
taken or commrenced prior to such date and shall only apply to actions or
st eps commenced on or after such date.



