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STATE OF NEW YORK

3049
2011- 2012 Regul ar Sessi ons
I N SENATE
February 7, 2011

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business law, in relation to availability
for sale of advertised nerchandi se

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
397-b to read as foll ows:

S 397-B. AVAI LABILITY FOR SALE OF ADVERTI SED MERCHANDI SE. 1. A
RETAI LER WHO ADVERTI SES AN ARTI CLE OF MERCHANDI SE FOR SALE AT A PRI CE
VWHI CH | S REDUCED, I N GOOD FAI TH, TO A PRI CE BELOW THE PRICE SUCH ARTI -
CLES ARE USUALLY SOLD OR OFFERED FOR SALE FOR I N THE STORE, AND DCES NOT
HAVE SUCH ARTICLE AVAI LABLE THROUGHOUT THE ADVERTI SED PERI OD SHALL, ON
THE REQUEST OF A PURCHASER OF SUCH ARTI CLE, OFFER TO I SSUE A RAI NCHECK
UNLESS ONE OR MORE OF THE FOLLOW NG SI TUATI ONS EXI STS:

(A THE ADVERTI SEMENT |'S MADE | N RELATI ON TO MAI L ORDER MERCHANDI SE
AS REGULATED BY SECTI ON THREE HUNDRED NI NETY-SI X-M OF THI S ARTI CLE.

(B) THE ADVERTI SEMENT IS OF AN ARTICLE THAT IS ONE OF A KIND AND THE
ADVERTI SEMENT CLEARLY AND CONSPI CUOUSLY STATES SUCH FACT.

(O THE ADVERTI SEMENT CLEARLY AND CONSPI CUOUSLY STATES THE SPECI FI C
QUANTI TY OF THE ARTI CLE AVAI LABLE AT THE QUTSET OF THE SALE.

(D) THE ADVERTI SEMENT CLEARLY AND CONSPI CUOUSLY STATES THAT A RAIN
CHECK |S NOT AVAI LABLE. TH S EXCLUSI ON MAY ONLY BE USED | F THE ARTI CLE
W LL NOT BE OFFERED FOR SALE FOR AT LEAST ONE HUNDRED TWENTY DAYS FROM
THE EXPI RATI ON DATE OF THE ADVERTI SEMENT.

2. A RAINCHECK | SSUED PURSUANT TO SUBDI VI SI ON ONE OF THI S SECTI ON
SHALL ENTI TLE THE HOLDER TO PURCHASE, AT THE STORE | SSU NG SUCH RAIN
CHECK, THE ADVERTI SED ARTI CLE AT THE ADVERTI SED PRI CE W THI N SI XTY DAYS
FROM THE DATE OF | SSUANCE OR FOR A PERI OD OF TEN BUSI NESS DAYS FROM THE
FI RST DATE OF AVAI LABI LI TY OF THE ARTI CLE, WH CHEVER SHALL BE LATER.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE | SSUANCE OF SUCH RAI NCHECK SHALL CONSTI TUTE AN AGREEMENT ON THE
PART OF THE SELLER TO SUPPLY SUCH ARTICLE AT SUCH PRICE NOTHI NG
CONTAI NED HEREI' N SHALL PROHI BI T A SELLER FROM OFFERI NG A SI M LAR ARTI CLE
OF EQUAL OR GREATER VALUE EITHER DURI NG THE PERI OD COVERED BY SUCH
ADVERTI SEMENT OF THE ARTI CLE OR W THI N SI XTY DAYS FROM THE DATE OF | SSU-
ANCE OF THE RAINCHECK, OR THE SELLER AND PURCHASER FROM AGREEI NG TO
LENGTHEN THE REDEMPTION PERIOD OF SUCH RAINCHECK. | F THE PURCHASER
ACCEPTS SUBSTI TUTI QN, SUCH SUBSTI TUTI ON SHALL CONSTI TUTE COVPLI ANCE W TH
THE PROVI SI ONS OF SUBDI VI SION ONE OF THI' S SECTI ON.

3. THE RAINCHECK SHALL | NCLUDE AT LEAST THE FOLLOW NG | NFORVATI ON:

(A) NAME, ADDRESS AND TELEPHONE NUMBER OF THE | SSUER.

(B) DATE OF | SSUANCE.

(C©) LAST DATE THAT THE RAI NCHECK CAN BE REDEEMED.

(D) NAME, DESCRI PTI ON AND QUANTI TY DESI RED OF THE ARTI CLE.

(E) THE ADVERTI SED PRI CE.

4. THE RAI NCHECK SHALL CONTAI N THE FOLLOW NG NOTI CE:

YOU MAY REDEEM THI S RAI NCHECK FOR THE ADVERTI SED | TEM DESCRI BED ON THE
OTHER SI DE W THI N SI XTY DAYS OF | SSUANCE OR FOR A PERI OD OF TEN BUSI NESS
DAYS FROM THE FI RST DATE OF AVAI LABILITY OF THE | TEM WH CHEVER SHALL BE
LATER

YOU WLL PAY ONLY THE ADVERTI SED PRI CE FOR THE | TEM

YOU ARE UNDER NO OBLI GATI ON TO BUY THE | TEM

5. EVERY RETAILER WHO ADVERTI SES SUCH AN ARTI CLE OF MERCHANDI SE FOR
SALE, WHICH IS NOT AVAI LABLE, SHALL NOTI FY THE PURCHASER NO LATER THAN
FI FTEEN DAYS AFTER THE RECEI PT OF SUCH MERCHANDI SE BY THE SELLER THAT
THE MERCHANDI SE | S NOW AVAI LABLE FOR PURCHASE.

6. THERE SHALL BE, W THI N EACH RETAI L ESTABLI SHVENT THAT ADVERTI SES
| TEM5S FOR SALE AT A PRICE BELOW THE USUAL SELLI NG PRI CE, A CLEAR AND
CONSPI CUOUSLY POSTED SI GN, POSTER OR PLACARD | NDI CATING WHERE A RAIN
CHECK CAN BE OBTAI NED.

7. | T SHALL BE AN AFFI RVATI VE DEFENSE TO AN ALLEGED VI OLATION OF TH' S
SECTI ON THAT THE SELLER WAS UNABLE TO HONOR A RAINCHECK WTH N THE
REDEMPTI ON  PERI OD BECAUSE SUCH SELLER DI D NOT RECEI VE A RECRDER OF THE
ADVERTI SED ARTI CLE FROM A SUPPLI ER THROUGH NO FAULT OF THE SELLER
PROVI DED, HOWEVER, THAT THE SELLER MJST MAI NTAI N RECORDS SUFFI Cl ENT TO
SHOW THAT THE ADVERTI SED SALE | TEMS WERE REORDERED | N ADEQUATE TI ME FOR
DELI VERY AND | N SUFFI Cl ENT QUANTI TY TO FULFI LL RAI NCHECK OBLI GATI ONS.

8. THI'S SECTI ON SHALL NOT APPLY TO A PURCHASE FOR RESALE.

9. NOTHING IN TH'S SECTI ON SHALL BE CONSTRUED TO RELI EVE THE SELLER
FROM ANY OTHER PROVI SI ON OF LAW PRCHI BI TI NG THE ADVERTI SI NG OF GOODS OR
SERVI CES W TH THE | NTENT NOT TO MEET REASONABLY EXPECTED DENMAND.

10. NO PURCHASER SHALL BE REQUI RED TO PREPAY THE PURCHASE PRI CE OR ANY
PART THEREOF | N ORDER TO OBTAI N A RAI NCHECK.

11. A PERSON WHO VI OLATES ANY PROVI SION OF THIS SECTION | S GUILTY OF A
FALSE AND M SLEADI NG ADVERTI SI NG PRACTI CE AND SUBJECT TO THE PROVI SI ONS
OF ARTI CLE TWENTY-TWD- A OF THI S CHAPTER

12. NOTHI NG HEREI N SHALL BE CONSTRUED TO RESTRICT THE POANER OF ANY
COUNTY, CITY, TOM OR VILLAGE TO ADOPT AND ENFORCE ADDI Tl ONAL LOCAL
LAWS, ORDI NANCES, OR REGULATIONS WHICH EXCEED THE M NI MUM APPLI CABLE
STANDARDS | N THI S SECTI ON.

S 2. This act shall take effect on the sixtieth day after it shall
have becone a | aw



