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STATE OF NEW YORK

2895
2011- 2012 Regul ar Sessi ons
I N SENATE
February 3, 2011

I ntroduced by Sen. ESPAILLAT -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Investigations and Govern-
ment Operations

AN ACT to anmend the tax law, in relation to requiring the exclusive use
of encrypted counterfeit-resistant cigarette tax stanps to provide a
conmi ssion to agents for the purpose of |easing or the purchase of
machi nery and a sell-through provision for retailers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The tax Ilaw is anmended by adding a new section 472-a to
read as foll ows:

S 472-A. TOBACCO TAX SECURITY. 1. PURSUANT TO THE POWERS VESTED | N THE
COW SSI ONER UNDER SECTI ON FOUR HUNDRED SEVENTY- TWO OF THI S ARTI CLE, THE
COW SSI ONER SHALL | NCORPORATE A SYSTEM FOR SECURI NG TOBACCO TAXES DUE
TO THE STATE. SUCH A SYSTEM SHALL BE COWPRI SED, AT A MNIMUM OF THE
FOLLOW NG

(A) THE USE OF ENCRYPTED TAX STAMPS BY STAMPI NG AGENTS LI CENSED PURSU-
ANT TO SECTI ON FOUR HUNDRED SEVENTY-TWO OF THIS ARTICLE. SUCH STAMPS
SHALL BE ENCRYPTED TO | DENTI FY, AT A M N MUM

(1) THE NAME AND ADDRESS OF THE LI CENSED STAMPI NG AGENT AFFI XI NG THE
STAVP;

(1 I) THE DATE THE STAMP WAS AFFI XED TO THE PRODUCT; AND

(1'11) THE DENOM NATED VALUE OF THE STAWMP OR METER | MPRESSI ON.

(B) THE SECURE MANAGEMENT OF ANY DATA REQUI RED UNDER PARAGRAPH (A) OF
THI'S SUBDI VI SI ON AND OTHER DATA AS MAY BE REQUI RED BY THE COWM SSI ONER;

(©) THE ENFORCEMENT OF SECTI ON FOUR HUNDRED SEVENTY- TWD OF THI S ARTI -
CLE, | NCLUDI NG SUCH DEVI CES AS MAY BE USED BY THE DEPARTMENT AND OTHER
STATE EMPLOYEES AUTHORI ZED BY THE COWM SSI ONER.

2. SUCH ENCRYPTED TAX STAMPS SHALL:

(A) BE PRODUCED |IN A PROVEN SECURE FACI LI TY CERTI FI ED I N ACCORDANCE
W TH THE SECURI TY ASSI STANCE STANDARDS ESTABLI SHED | N TWD THOUSAND FI VE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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BY THE AMERI CAN NATI ONAL STANDARDS | NSTI TUTE AND THE NORTH AMERI CAN
SECURI TY PRODUCTS ORGANI ZATI ON;

(B) | NCORPORATE A M N MM OF FOUR LAYERS OF OVERT, SEM - COVERT AND
COVERT DATA;

(© BE APPLI ED BY MACHINES WHEREUPON THE ENCRYPTED DATA SHALL BE
| NSTANTANEOUSLY CAPTURED AND STORED BY AND FOR THE DEPARTMENT;

(D) BE READABLE AND TRACEABLE FROM THE PO NT OF STAMP PRODUCTI ON TO
SUCH PO NT AS DEEMED APPROPRI ATE BY THE COWM SSI ONER; AND

(E) BE CAPABLE OF BEI NG READ BY A SCANNI NG OR SIM LAR DEVI CE THAT CAN
BE UTI LI ZED BY ENFORCEMENT AGENTS OF THE STATE AND OTHERS DEEMED APPRO-
PRI ATE BY THE COW SSI ONER

S 2. The departnent of taxation and finance shall issue a request for
proposal for the purpose of providing the system described in section
472-a of the tax |aw, as added by section one of this act, within 90

days of the effective date of this act. Bids from qualified vendors
shall be received by the departnment of taxation and finance no | ater
than 60 days followi ng the issuance of the request for proposal. Any

contract 1ssued pursuant to this section shall be issued within 90 days
followi ng recei pt of bids and installation of such system conpleted by
the successful bidder within 180 days of the issuance of such contract.

S 3. Subdivision 1 of section 472 of the tax |aw, as anmended by chap-
ter 629 of the laws of 1996, is anended to read as foll ows:

1. The conmi ssioner shall prescribe, prepare and furnish stanps of
such denom nations and quantities as may be necessary for the paynent of
the tax on cigarettes inposed by this article, and may fromtinme to tine
and as often as he deens advi sable provide for the issuance and excl u-
sive use of stanps of a new design and forbid the use of stanps of any
other design, in the manner and with the effect provided in section two
hundred seventy-four of this chapter. The conm ssioner shall nake
provisions for the sale of such stanps at such places and at such tines
as he may deem necessary and nay |icense agents for such purpose. The
comm ssioner nmay license dealers in cigarettes, who nmintain separate
war ehousing facilities for the purpose of receiving and distributing
cigarettes and conducting their business, who have received comrtnents
fromat least two [cigarette] nmanufacturers whose aggregate market share
is at least forty percent of the New York state [cigarette] market, and
i mporters, exporters and manufacturers of cigarettes, and other persons
within or without the state as agents to buy or affix stanps to be used
in paying the tax herein inposed, but an agent shall at all tines have
the right to appoint the person in his enploy who is to affix the stanps
to any cigarettes under the agent's control. The fee for filing such
application for an agent's license shall be one thousand five hundred
dol l ars, unless such fee has been paid during the preceding twelve

nonths, in which case, the fee for a new |license shall be one thousand
dollars. Al of the provisions of section four hundred eighty OF TH'S
ARTI CLE relating to whol esal e deal ers' |icenses, including the procedure
for suspension, revocation, refusal to license and for hearings, except
for paragraphs (c) and (g) of subdivision one of such section, shall be
applicable to agents' licenses applied for or granted pursuant to this
section, as if such provisions had been set forth in full in this subdi-

vi sion and had expressly referred to the applicant for, or the holder
of, an agent's license. Wenever the comm ssioner shall sell and deliver
to any such agent any such stanps, such agent shall be entitled to
recei ve as conpensation for his services and expenses as such agent in
selling or affixing such stanps, and to retain out of the noneys to be
pai d by himfor such stanps, a conm ssion on the par value thereof. The
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comm ssioner is hereby authorized to prescribe a schedule of comm s-
sions, not exceeding five per centum allowable to such agent for buying
and affixing such stanps. Such schedul e shall be uniformw th respect to
the different types of stanps used, and may be on a graduated scale with
respect to the nunber of stanps purchased, PROVI DED HOANEVER, SUCH AGENTS
SHALL BE ENTITLED TO AN ADDED COWM SSION I N EXCESS OF THE FI VE PER
CENTUM TO BE DETERM NED BY THE COMW SSIONER TO M TIGATE THE COSTS TO
SUCH AGENTS I N RELATI ON TO THE LEASE OR PURCHASE OF THE MACHI NERY AND/ OR
EQUI PMENT NECESSARY TO APPLY OR AFFI X SUCH STAMPS AS REQUI RED | N SECTI ON
FOUR HUNDRED SEVENTY- TWO-A OF THI S ARTI CLE. The conm ssioner nmay, in his
di scretion, pernmt an agent to pay for such stanps within thirty days
after the date of purchase and may require any such agent to file wth
the departnent [of taxation and finance] a bond issued by a surety
conmpany approved by the superintendent of insurance as to solvency and
responsi bility and authorized to transact business in the state or other
security acceptable to the commi ssioner, in such anount as the conm s-
sioner may fix, to secure the paynment of any suns due from such agent
pursuant to this article. If securities are deposited as security under
t hi s subdi vi sion, such securities shall be kept in the custody of the
commi ssi oner and may be sold by the conmi ssioner if it becomes necessary
so to do in order to recover any suns due from such agent pursuant to
this article, but no such sale shall be had until after such agent shal
have had opportunity to litigate the validity of any tax if it elects so
to do. Upon any such sale, the surplus, if any, above the sunms due under
this article shall be returned to such agent.

S 4. The departnment of taxation and finance shall, following the
i npl enentation period and annually thereafter, report to the legislature
and to the governor on the effectiveness of the provisions of this act.

S 5. This act shall take effect imedi ately, provided, however, that
section two of this act shall take effect on the one hundred eightieth
day following the awarding of such contract pursuant to this act;
provi ded further that any product in the possession of a cigarette
retail dealer on the effective date of this act and stanped to the
commi ssioner of taxation and finance's satisfaction may continue to be
offered for sale and sold to cigarette purchasers.



