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STATE OF NEW YORK

2659
2011- 2012 Regul ar Sessi ons
I N SENATE
January 27, 2011

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal law, in relation to enacting N xzmary Brown's
| aw

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and my be cited as "N xzmary
Brown's Law'.

S 2. Legislative findings. In January, 2006, an angelic seven year
old girl was brutally beaten; a beating that ultimtely led to her
untinmely passing. The legislature finds that the | aw currently does not
provide a fitting punishnment for these kinds of horrific acts. The
| egi slature therefore determnes that it is necessary to ensure that any
person who inflicts such pain and agony upon a child as to ultinately
cause the death of the child be punished severely for his or her
actions. Therefore, the legislature intends to include such death of a
child within the paraneters of nmurder in the first degree.

S 3. Section 125.27 of the penal |aw, as added by chapter 367 of the
| aws of 1974, subdivision 1 as amended by chapter 1 of the | aws of 1995,
subpar agraph (vii) of paragraph (a) of subdivision 1 as anmended by chap-
ter 264 of the Ilaws of 2003, subparagraph (xii) of paragraph (a) of
subdi vi sion 1 as anmended and subparagraph (xiii) of paragraph (a) of
subdi vision 1 as added by chapter 300 of the |aws of 2001, is anended to
read as follows:

S 125.27 Murder in the first degree.

A person is quilty of murder in the first degree when HE OR SHE
El THER

1. Wth intent to cause the death of another person, [he] causes the
deat h of such person or of a third person; and

(a) Either:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(i) the intended victimwas a police officer as defined in subdivision
34 of section 1.20 of the crimnal procedure | aw who was at the tine of
the killing engaged in the course of performng his OR HER officia
duties, and the defendant knew or reasonably should have known that the
i ntended victimwas a police officer; or

(ii) the intended victimwas a peace officer as defined in paragraph a
of subdivision twenty-one, subdivision twenty-three, twenty-four or
sixty-two (enpl oyees of the division for youth) of section 2.10 of the
crimnal procedure |law who was at the tine of the killing engaged in the
course of performng his OR HER official duties, and the defendant knew
or reasonably should have known that the intended victim was such a
uni formed court officer, parole officer, probation officer, or enployee
of the division for youth; or

(ii1) the intended victimwas an enployee of a state correctiona
institution or was an enployee of a local correctional facility as
defined in subdivision two of section forty of the correction Ilaw, who
was at the tine of the killing engaged in the course of performng his
OR HER official duties, and the defendant knew or reasonably should have
known that the intended victimwas an enpl oyee of a state correctiona
institution or a local correctional facility; or

(iv) at the tinme of the comm ssion of the killing, the defendant was
confined in a state correctional institution or was otherw se in custody
upon a sentence for the termof his OR HER natural 1life, or wupon a
sentence conmuted to one of natural life, or upon a sentence for an
indeterm nate termthe mni num of which was at least fifteen years and
the maxi mum of which was natural life, or at the tine of the conm ssion
of the killing, the defendant had escaped from such confinenent or
custody while serving such a sentence and had not yet been returned to
such confi nenent or custody; or

(v) the intended victimwas a witness to a crinme conmtted on a prior
occasion and the death was caused for the purpose of preventing the
intended victims testinmony in any crimnal action or proceedi nhg whet her
or not such action or proceedi ng had been conmmenced, or the intended
victim had previously testified in a crimnal action or proceedi ng and
the killing was commtted for the purpose of exacting retribution for
such prior testinony, or the intended victimwas an i mediate famly
menber of a witness to a crime conmtted on a prior occasion and the
killing was conmtted for the purpose of preventing or influencing the
testi mony of such witness, or the intended victimwas an i medi ate fam -
Iy menber of a witness who had previously testified in a crimnal action
or proceeding and the killing was conmitted for the purpose of exacting
retribution wupon such witness for such prior testinony. As used in this
subpar agraph "imredi ate famly menber" neans a husband, wfe, father,
not her, daughter, son, brother, sister, stepparent, grandparent, step-
child or grandchild; or

(vi) the defendant commtted the killing or procured comm ssion of the
killing pursuant to an agreenment with a person other than the intended
victim to commit the same for the receipt, or in expectation of the
recei pt, of anything of pecuniary value froma party to the agreenment or
froma person other than the intended victimacting at the direction of
a party to such agreenent; or

(vii) the victimwas killed while the defendant was in the course of
commtting or attenpting to commt and in furtherance of robbery,
burglary in the first degree or second degree, kidnapping in the first
degree, arson in the first degree or second degree, rape in the first
degree, crimnal sexual act in the first degree, sexual abuse in the
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first degree, aggravated sexual abuse in the first degree or escape in
the first degree, or in the course of and furtherance of imredi ate
flight after conmtting or attenpting to commt any such crime or in the
course of and furtherance of imrediate flight after attenpting to comit
the crinme of nurder in the second degree; provided however, the victim
is not a participant in one of the aforenentioned crines and, provided
further that, wunless the defendant's crimnal |liability under this
subpar agraph i s based upon the defendant havi ng commanded anot her person
to cause the death of the victimor intended victimpursuant to section
20.00 of this chapter, this subparagraph shall not apply where the
defendant's crimnal liability is based upon the conduct of another
pursuant to section 20.00 of this chapter; or

(viii) as part of the same crimnal transaction, the defendant, with
intent to cause serious physical injury to or the death of an additiona
person or persons, causes the death of an additional person or persons;
provi ded, however, the victimis not a participant in the crimnal tran-
saction; or

(ix) prior to commtting the killing, the defendant had been convicted
of nurder as defined in this section or section 125.25 of this article,
or had been convicted in another jurisdiction of an offense which, if

conmitted in this state, would constitute a violation of either of such
sections; or

(x) the defendant acted in an especially cruel and wanton nanner
pursuant to a course of conduct intended to inflict and inflicting
torture upon the victimprior to the victims death. As wused in this
subpar agraph, "torture" neans the intentional [and depraved] infliction
of extreme physical pain; ["depraved" neans the defendant relished the
infliction of extreme physical pain upon the victimevidencing debase-
ment or perversion or that the defendant evidenced a sense of pleasure
in the infliction of extreme physical pain;] or

(xi) the defendant intentionally caused the death of two or nore addi-
tional persons within the state in separate crimnal transactions within
a period of twenty-four nonths when comritted in a simlar fashion or
pursuant to a conmmon schene or plan; or

(xi1) the intended victimwas a judge as defined in subdivision twen-
ty-three of section 1.20 of the crimnal procedure |aw and the defendant
killed such victimbecause such victimwas, at the time of the killing,
a judge; or

(xi1i) the victimwas killed in furtherance of an act of terrorism as
defined in paragraph (b) of subdivision one of section 490.05 of this
chapter; and

(b) The defendant was nore than eighteen years old at the tinme of the
comm ssion of the cring[.]; OR

1-A. WTH I NTENT TO CAUSE PHYSI CAL HARM TO A CHI LD ELEVEN YEARS OLD OR
LESS, THE PERSON:

(A) ACTS IN AN ESPECI ALLY CRUEL AND WANTON MANNER PURSUANT TO A COURSE
OF CONDUCT | NTENDED TO | NFLI CT ENDURI NG HARM ON THE CHI LD

(B) DCES I NFLI CT SUCH HARM UPON THE CHI LD, AND

(©) SUCH HARM CAUSES OR LEADS TO THE DEATH OF THE CHI LD

2. In any prosecution under subdivision one OR ONE-A OF THI'S SECTI ON,
it is an affirmative defense that:

(a) The defendant acted wunder the influence of extrene enotiona
di sturbance for which there was a reasonabl e expl anati on or excuse, the
reasonabl eness of which is to be determned fromthe viewoint of a
person in the defendant's situation wunder the circunstances as the
def endant believed themto be. Nothing contained in this paragraph shal
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constitute a defense to a prosecution for, or preclude a conviction of,
mansl aughter in the first degree or any other crine except nmurder in the
second degree; or

(b) The defendant's conduct consisted of causing or aiding, wthout
the use of duress or deception, another person to commt suicide. Noth-
ing contained in this paragraph shall constitute a defense to a prose-
cution for, or preclude a conviction of, mnslaughter in the second
degree or any other crine except nmurder in the second degree.

Murder in the first degree is a class Al felony.

S 4. Subdivision 5 of section 70.00 of the penal |aw, as anended by
chapter 482 of the laws of 2009, is amended to read as foll ows:

5. Life inprisonnent wthout parole. Notw thstanding any ot her
provision of law, a defendant sentenced to life inprisonnent wthout
parole shall not be or become eligible for parole or conditiona
rel ease. For purposes of conmtnent and custody, other than parole and
condi tional release, such sentence shall be deenmed to be an indeterm -
nate sentence. A defendant nay be sentenced to life inprisonnent wth-
out parole upon conviction for the crine of nmurder in the first degree
as defined in section 125.27 of this chapter and in accordance with the
procedures provided by law for inmposing a sentence for such crine. A
defendant nust be sentenced to life inprisonment w thout parole upon
conviction for the crinme of terrorismas defined in section 490.25 of
this chapter, where the specified offense the defendant committed is a
class Al felony; the crine of crimnal possession of a chem cal weapon
or biological weapon in the first degree as defined in section 490. 45 of
this chapter; or the crinme of crimnal use of a chem cal weapon or
bi ol ogi cal weapon in the first degree as defined in section 490.55 of
this chapter; provided, however, that nothing in this subdivision shal
preclude or prevent a sentence of death when the defendant 1is also
convicted of the crinme of mnurder in the first degree as defined in
section 125.27 of this chapter. A defendant nust be sentenced to life
i mpri sonment without parole upon conviction for the crine of nmurder in
the second degree as defined in subdivision five of section 125.25 of
this chapter [or], for the «crine of aggravated nurder as defined in
subdi vi si on one of section 125.26 of this chapter, OR FOR THE CRIME OF
MURDER IN THE FIRST DEGREE PURSUANT TO SUBDI VI SI ON ONE- A OF SECTI ON
125.27 OF THS CHAPTER. A defendant may be sentenced to life inprison-
ment w thout parole upon conviction for the crinme of aggravated nurder
as defined in subdivision two of section 125.26 of this chapter.

S 5. This act shall take effect imediately.



