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STATE OF NEW YORK

2591
2011- 2012 Regul ar Sessi ons
I N SENATE
January 26, 2011

Introduced by Sen. HANNON -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health |aw and part C of chapter 58 of the
laws of 2005, amending the public health law and other laws rel ating
to inplenenting the state fiscal plan for the 2005-2006 fiscal year,
inrelation to prescription privacy

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings and intent. Prescribing health care
prof essionals should have a reasonable expectation that when they
prescribe a nedication for a patient, that decision wll not be nade
avai lable to an outside third party. However, disclosure of individua
identifying informati on about patients and prescribers enables pharm-
ceutical <conpanies to track the prescribing practices of physicians to
target themfor marketing, including gifts and payments. This marketing
can distort prescribing practices to increase health care costs and
underm ne patient safety. The National Institutes of Health has found
that nearly one-third of the increase in prescription drug prices over
t he | ast decade was attributable to marketing-induced shifts in
prescribing practices. Published evidence shows that prescribers are
often encouraged by sales representatives to prescribe nedications in a
manner that has not been approved by the Federal Food and Drug Adm nis-
tration.

Neither the state nor any other entity has the resources to effec-
tively counter targeted marketing canpaigns that exceed hundreds of
mllions of dollars.

The legislature finds that this legislation is necessary to protect
health care professionals and their patients fromthe abuses of targeted
mar keti ng that are made possible by the disclosure of individual identi-
fying information.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 2. Section 270 of the public health |aw is anmended by addi ng two new
subdi visions 15 and 16 to read as foll ows:

15. "1 NDI VI DUAL | DENTI FYI NG | NFORVATI ON' MEANS | NFORMATI ON | DENTI FYI NG
OR TENDI NG TO | DENTI FY A PRESCRI BER OR PATI ENT, WHERE THE | NFORMATION | S
DERI VED FROM OR RELATES TO A PRESCRI PTI ON FOR ANY DRUG OR DEVI CE.

16. "MARKETING' MEANS, BUT IS NOT LI M TED TO, ADVERTI SI NG DETAI LI NG
MARKETI NG PROMOTI ON, OR ANY ACTIVITY THAT COULD BE USED TO | NFLUENCE
SALES OR MARKET SHARE OF A DRUG OR DEVI CE, | NFLUENCE OR EVALUATE THE
PRESCRI Bl NG PRACTI CES OF A PRESCRI BER, OR EVALUATE THE EFFECTI VENESS OF
MARKETI NG PRACTI CES OR PERSONNEL.

S 3. The public health law is anended by addi ng a new section 276-c to
read as foll ows:

S 276-C. PRESCRI PTI ON PRI VACY. 1. NO PRESCRI BER, PHARMACI ST, PHARNMACY,
PHARMACY BENEFI TS MANAGER, HEALTH PLAN, | NSURER, THI RD PARTY PAYER, DATA
TRANSFER | NTERVEDI ARY, DRUG MANUFACTURER OR WHOLESALER OR THEI R AGENTS
SHALL DI SCLOSE, SELL, TRANSFER, EXCHANGE OR USE ANY | NDI VI DUAL | DENTI FY-
| NG | NFORVATI ON TO ANY PERSON OR ENTI TY FOR THE PURPOSE OF MARKETI NG ANY
DRUG OR DEVI CE.

2. NOTW THSTANDI NG SUBDI VI SION ONE OF THI'S SECTI O\, | NDI VI DUAL | DENTI -
FYI NG | NFORMVATI ON, SUBJECT TO APPLI CABLE LAW MAY BE DI SCLOSED, SOLD,
TRANSFERRED OR EXCHANGED TO (A) THE PATIENT TO WHOM THE ORI G NAL
PRESCRI PTI ON WAS | SSUED OR A PERSON TO WHOM THE PRESCRIBED DRUG OR
DEVI CE MAY BE DELI VERED;

(B) A PERSON LEGALLY AUTHORI ZED TO | SSUE OR FI LL A PRESCRI PTI ON FOR
THE PATI ENT, A PERSON WHO TREATS THE PATI ENT, OR A PERSON WHO PROVI DES
DI SEASE MANAGEMENT OR CASE MANAGEMENT TO THE PATI ENT;

(O AN OFFICER, |INSPECTOR OR | NVESTI GATOR FOR A GOVERNVENT HEALTH,
LI CENSI NG OR LAW ENFORCEMENT AGENCY ACTING UNDER APPROPRI ATE LEGAL
AUTHORI TY, WHERE THE REQUEST |S MADE | N WRI Tl NG

(D) A PERSON AUTHORI ZED BY A COURT ORDER TO RECEI VE SUCH | NFORMATI ON,;

(E) A HEALTH RESEARCHER WHO | S OTHERW SE AUTHORI ZED TO HAVE ACCESS TO
HEALTH RECORDS OF THE PATI ENT THAT INCLUDE THE | NDI VI DUAL | DENTI FYlI NG
| NFORMATI ON, FOR REASONS | NCLUDI NG, BUT NOT LIM TED TO, CONDUCTI NG CLI N
| CAL TRI ALS OR RESEARCH REGARDI NG THE EFFECTS OF HEALTH CARE PRACTI Tl ON
ER PRESCRI Bl NG PRACTI CES;

(F) CONDUCT DRUG SAFETY EVALUATI ONS, PRODUCT RECALLS AND SPECI FI C RI SK
MANAGEMENT PLANS, AS | DENTIFIED OR REQUESTED BY THE FEDERAL FOOD AND
DRUG ADM NI STRATI ON, OR | TS SUCCESSOR AGENCY;

(G ALLOWFOR THE APPROPRI ATE TRANSFER OF RECORDS THAT MAY TAKE PLACE
VHEN OMNNERSHI P OF A PHARMACY |'S CHANGED OR TRANSFERRED;

(H THE PATIENT'S HEALTH PLAN, | NSURER, OR THI RD PARTY PAYER, OR AN
AGENT, FOR THE PURPCSE OF PAYMENT OR REI MBURSEMENT FOR HEALTH CARE
SERVI CES, | NCLUDI NG DETERM NI NG COVPLI ANCE W TH THE TERMS OF COVERAGE OR
MEDI CAL NECESSI TY, OR UTI LI ZATI ON REVI EW

(1) A PERSON OR ENTITY TO WHOM AND FOR A PURPCSE FOR WHI CH, DI SCLO
SURE OR TRANSFER | S OTHERW SE EXPLI Cl TLY AUTHORI ZED OR REQUI RED BY LAW
OR

(J) A PERSON OR ENTITY ACTI NG AS AN EMPLOYEE OR AGENT OF A PERSON OR
ENTI TY UNDER ANY PRECEDI NG PARAGRAPH OF THIS SUBDIVISION, FOR THE
PURPOSE OF AND CONSI STENT W TH THAT PARAGRAPH.

3. NOTHING IN THI S SECTI ON SHALL PRCHI BI T THE COLLECTI ON, USE, TRANS-
FER, OR SALE OF PATI ENT AND PRESCRI BER DATA BY ZIP CODE, GEOGRAPH C
REG ON, OR MEDI CAL SPECI ALTY FOR MARKETI NG PURPCSES, PROVI DI NG I T DOES
NOT CONTAI N | NDI VI DUAL | DENTI FYI NG | NFORMATI ON.

4. THI' S SECTI ON SHALL NOT PREVENT ANY PERSON FROM DI SCLOSI NG SELLI NG
TRANSFERRI NG OR EXCHANG NG FOR VALUE | NDI VI DUAL | DENTI FYI NG | NFORMATI ON
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PERTAI Nl NG TO THAT PERSON, FOR ANY PURPCSE; PROVI DED THAT THE | NFORVA-
TION DCES NOT | NCLUDE | NDI VI DUAL | DENTI FYI NG | NFORVATI ON PERTAI NI NG TO
ANY OTHER PERSON.

5. NOTHING IN TH'S SECTION SHALL PROH BIT A PHARMACY FROM USI NG
PATI ENT | NFORMATI ON TO PROVI DE CARE MANAGEMENT EDUCATI ONAL COVMUNI -
CATIONS TO A PATI ENT ABOUT THE PATI ENT' S HEALTH CONDI TI ON, ADHERENCE TO
A PRESCRI BED COURSE OF THERAPY OR OTHER | NFORVATI ON ABOUT THE DRUG BEI NG
DI SPENSED, TREATMENT OPTI ONS, OR CLI NI CAL TRI ALS.

6. NO PERSON OR ENTITY TO WHOM OR WHI CH | NDI VI DUAL | DENTI FYI NG | NFOR-
MATION IS DISCLOSED, SOLD, TRANSFERRED OR EXCHANGED SHALL DI SCLCSE,
SELL, TRANSFER OR EXCHANGE I T TO ANY PERSON OR ENTI TY OTHER THAN FOR THE
LAWFUL PURPCSE FOR VWHICH IT WAS DI SCLOSED, SO.LD, TRANSFERRED OR
EXCHANGED TO THE PERSON OR ENTITY, AND W THOUT SATI SFACTORY ASSURANCE
THAT THE RECI PI ENT W LL SAFEGUARD THE RECORDS FROM BEING DI SCLOSED OR
USED | N THE STATE FOR MARKETI NG PURPCSES.

7. TH'S SECTION SHALL NOT BE CONSTRUED TO AUTHORI ZE ANY DI SCLOSURE,
SALE, TRANSFER, OR EXCHANGE OF | NDI VI DUAL | DENTI FYI NG | NFORMATI ON THAT
I S NOT OTHERW SE AUTHORI ZED OR REQUI RED BY LAW

8. IN ADDI TION TO THE COW SSI ONER S AUTHORI TY TO ENFORCE THI S SECTI ON
UNDER SECTION TWELVE OF TH S CHAPTER, THE ATTORNEY GENERAL SHALL HAVE
THE AUTHORI TY TO BRI NG AN ACTI ON TO ENFORCE COWPLI ANCE W TH THI S SECTI ON
W THOUT REFERRAL BY THE COWM SSI ONER.

S 4. Subdivision 1 of section 79 of part C of chapter 58 of the |aws
of 2005, anending the public health I|aw and other laws relating to
i mpl enenting the state fiscal plan for the 2005-2006 fiscal vyear, is
amended to read as foll ows:

1. sections ten through fifteen of this act shall expire and be deened
repeal ed on and after June 15, 2012; PROVI DED, HOWEVER, THAT SECTI ON 270
OF THE PUBLI C HEALTH LAW AS ADDED BY SECTI ON TEN OF THI S ACT, SHALL NOT
EXPI RE OR BE DEEMED REPEALED;

S 5. This act shall take effect on the one hundred eightieth day after
it shall have beconme a |law, provided, however, that the anendnents to
article 2-A of the public health | aw made by section three of this act
shall survive the repeal of such article as provided in section 79 of
part C of chapter 58 of the laws of 2005, as anended; and provided
further that section four of this act shall take effect inmediately.



