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STATE OF NEW YORK

204
2011- 2012 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 5, 2011

Introduced by Sen. MAZIARZ -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Social Services

AN ACT to anend the social services |law and the public health law, i
relation to crimnal history records of maintenance enpl oyees in adul
residential health and assisted living facilities

n
t

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The social services law is anmended by adding a new section
461-s to read as foll ows:

S 461-S. ACCESS TO CRIM NAL HI STORY RECORDS. 1. FOR THE PURPCSES OF
THI S SECTI ON, THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS:

(A) "MAI NTENANCE EMPLOYEE" SHALL MEAN ANY | NDI VI DUAL TO BE EMPLOYED OR
USED BY A PROVI DER, | NCLUDI NG THOSE PERSONS EMPLOYED THROUGH A TEMPORARY
EMPLOYMENT OR STAFFI NG AGENCY, AND WHO PROVI DE SUPPORTI VE MAI NTENANCE
SERVICES TO SUCH FACILITY, |INCLUDED, BUT NOT LI M TED TO BEAUTI Cl AN,
SECURI TY, JAN TORI AL, LAUNDRY, RECREATI ONAL AND GROUNDSKEEPI NG SERVI CES.
SUCH TERM SHALL NOT | NCLUDE VOLUNTEERS.

(B) "PROVIDER' SHALL MEAN AN ASSISTED LIVING FAC LITY, RESIDENTIAL
HEALTH CARE FACILITY, SKILLED NURSING FACILITY OR ANY OTHER TYPE OF
FACI LI TY THAT PROVI DES RESI DENTI AL OR | NSTI TUTI ONAL CARE TO THE ELDERLY
OR DI SABLED.

2. SUBJECT TO THE RULES AND REGULATI ONS OF THE DI VI SI ON OF CRI M NAL
JUSTI CE SERVI CES, THE DEPARTMENT OF HEALTH SHALL HAVE ACCESS TO CRI M NAL
H STORY RECORDS MAI NTAI NED BY SUCH DI VI SI ON PERTAINING TO ANY MAI NTE-
NANCE EMPLOYEE OR SUCH PERSONS AS THE DEPARTMENT OF HEALTH AT ANY TI ME
DEEMS NECESSARY TO DETERM NE THEI R CRI M NAL HI STORI ES.

3. EVERY COURT IN WHICH A MAINTENANCE EMPLOYEE OF A PROVIDER IS
COWICTED OF A CRIME WH LE PERFORM NG THEI R | NTENDED DUTI ES AT SUCH
FACI LI TY SHALL, W TH N SEVEN DAYS AFTER EI THER THE ENTRY OF A PLEA OF
GQUILTY, OR THE VERDI CT OF THE COURT OR A JURY, NOTIFY THE DEPARTMENT OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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HEALTH I N WRI TI NG OF SUCH CONVI CTI ON. THE DEPARTMENT OF HEALTH, AFTER
RECEI PT OF SUCH NOTIFI CATION OR AT ANY TI ME THE DEPARTMENT OF HEALTH
BECOVES AWARE OF THE CONVI CTI ON OF SUCH MAI NTENANCE WORKER, SHALL HAVE
THE AUTHORI TY, GRANTED PURSUANT TO SUBDI VI SION ONE OF THI' S SECTION, TO
HAVE ACCESS TO THE CRI M NAL HI STORY RECORDS OF SUCH | NDI VI DUAL

4. ANY REQUEST FOR CRIM NAL HI STORY RECORDS MADE PURSUANT TO THE
PROVISIONS OF THI' S SECTI ON SHALL BE ACCOVPANI ED BY THE FI NGERPRI NTS OF
THE PERSON WHO | S THE SUBJECT OF SUCH REQUEST.

S 2. Subdivisions 3 and 5 of section 2899 of the public health law, as
anended by chapter 331 of the laws of 2006, are anended to read as
fol | ows:

3. "Enployee" shall nean any person to be enployed or used by a
provi der, including those persons enployed by a tenporary enploynent
agency, to provide direct care or supervision to patients or residents
OR AN | NDI VI DUAL WHO SERVES AS A NMAI NTENANCE EMPLOYEE AS DEFINED IN
SECTION FOUR HUNDRED SIXTY-ONE-S OF THE SOCI AL SERVI CES LAW Persons
licensed pursuant to title eight of the education law or article twen-
ty-eight-D of this <chapter are excluded fromthe neaning of enpl oyee
under this article. Such termshall not include volunteers.

5. "Prospective enployee” shall nmean any individual, [|NCLUDING A
POTENTI AL MAI NTENANCE EMPLOYEE, not currently an enpl oyee, who files an
application for enploynment as an enployee with a provider and the
provider has a reasonable expectation to hire such individual as an
enpl oyee.

S 3. Subdivision 10 of section 2899-a of the public health Ilaw, as
anended by chapter 331 of the laws of 2006, is anmended to read as
fol | ows:

10. Notw thstanding subdivision eleven of section eight hundred
forty-five-b of the executive law, a certified home health agency,
| i censed hone care services agency or long term honme health care program
certified, licensed or approved under article thirty-six of this chapter
or a hone care services agency exenpt from certification or licensure
under article thirty-six of this chapter, OR AN ASSI STED LI VI NG FACI LI TY
LI CENSED UNDER ARTICLE FORTY-SIX-B OF TH'S CHAPTER may tenporarily
approve a prospective enployee while the results of the crimnal history
i nformati on check and the determination are pending, upon the condition
that the provider conducts appropriate direct observation and eval uation
of the tenporary enployee, while he or she is tenporarily enployed, and
the care recipient. The results of such observations shall be docunented
in the tenporary enpl oyee's personnel file and shall be maintained. For
purposes of providing such appropriate direct observation and eval u-
ation, the provider shall utilize an individual enployed by such provid-
er wwth a mninumof one year's experience working in an agency certi-
fied, 1licensed or approved under article thirty-six of this chapter. If
the tenporary enployee is working under contract with another provider
certified, licensed or approved under article thirty-six of this chapter
OR ARTICLE FORTY-SI X-B OF THI S CHAPTER, such contract provider's appro-
priate direct observation and evaluation of the tenporary enployee,
shall be considered sufficient for the purposes of conplying with this
subdi vi si on

S 4. This act shall take effect immediately.



