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STATE OF NEW YORK

9559
I N ASSEMBLY
March 16, 2012

Introduced by M of A BOYLAND -- read once and referred to the Comit -
tee on Labor

AN ACT to anend the labor law, in relation to establishing the New York
state fam |y care and nedi cal | eave act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The labor law is anended by adding a new article 3-A to

read as foll ows:
ARTI CLE 3-A
NEW YORK STATE FAM LY CARE AND MEDI CAL LEAVE ACT

SECTI ON 110. SHORT TI TLE.

111. DEFI NI TI ONS.

112. FAM LY CARE AND MEDI CAL LEAVE.

113. EXERCI SE OF RI GHTS PROTECTED; RETALI ATl ON PRCHI BI TED.

114. ENFORCEMENT.

115. WAI VER BY COLLECTI VE BARGAI NI NG

116. M NI MUM REQUI REMENTS.

117. SEVERABI LI TY.

S 110. SHORT TITLE. TH'S ARTICLE SHALL BE KNOAWN AND MAY BE Cl TED AS
THE "NEW YORK STATE FAM LY CARE AND MEDI CAL LEAVE ACT".

S 111. DEFINITIONS. FOR THE PURPCSES OF THI S ARTI CLE:

1. "CH LD'" MEANS A BI OLOG CAL, ADOPTED OR FOSTER CHI LD, A STEP-CHI LD,
A LEGAL WARD OR A CHI LD OF A PERSON WHO STANDS | N PARENTAL RELATI ONSHI P
TO THE CHI LD WHO | S:

(A) LESS THAN El GHTEEN YEARS OF AGE; OR

(B) ElI GHTEEN YEARS OF AGE OR OLDER AND | NCAPABLE OF SELF- CARE BECAUSE
OF A MENTAL OR PHYSI CAL DI SABI LI TY.

2. "DOVESTIC PARTNER' MEANS A PERSON AT LEAST ElI GHTEEN YEARS OF AGE
VHO

(A) |'S DEPENDENT UPON THE EMPLOYEE FOR SUPPORT AS SHOWN BY EITHER
UNI LATERAL DEPENDENCE OR MUTUAL | NTERDEPENDENCE, AS EVI DENCED BY A NEXUS
OF FACTORS | NCLUDING BUT NOT LIMTED TO, COVWON OAMNERSHI P OF REAL OR
PERSONAL PROPERTY, COMMON HOUSEHOLDI NG CHI LDREN |IN COMMON, SIGNS OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD14969- 02- 2
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INTENT TO MARRY, SHARED BUDGETING, AND THE LENGTH OF THE PERSONAL
RELATI ONSH P W TH THE EMPLOYEE; OR

(B) HAS REG STERED AS THE DOVESTI C PARTNER OF THE EMPLOYEE W TH ANY
REG STRY OF DOVESTI C PARTNERSH PS MAI NTAI NED BY THE EMPLOYER OF El THER
PARTY, THE STATE, OR ANY COUNTY, CITY, TOA, OR VILLAGE.

(C) FOR THE PURPOSES OF THI S ARTI CLE, THE DEFI NI TI ON OF DOVESTI C PART-
NER MADE BY TH'S SUBDI VI SI ON SHALL SUPPLEMENT OR SUPERSEDE ANY | NCON
SI STENT DEFI NI TION OF SUCH TERM BY ANY OTHER GENERAL, SPECI AL, OR LOCAL
LAW ORDI NANCE, CODE, OR CHARTER SO THAT NO PERSON QUALI FYI NG AS A
DOVESTI C PARTNER, AS DEFINED IN TH' S SUBDI VI SI ON, WHETHER REG STERED OR
UNREG STERED, SHALL, FOR THE PURPCSES OF THI S ARTI CLE, BE DEEMED NOT TO
BE A DOVESTI C PARTNER.

(D) "DOVESTI C PARTNER' SHALL NOT | NCLUDE ANY PERSON WHO | S RELATED BY
BLOOD TO THE EMPLOYEE I N A MANNER THAT WOULD BAR MARRI AGE TO THE EMPLOY-
EE | N NEW YORK STATE.

3. "EMPLOYER' MEANS ElI THER OF THE FOLLOW NG

(A) ANY PERSON WHO DI RECTLY EMPLOYS ONE HUNDRED OR MORE PERSONS TO
PERFORM SERVI CES FOR A WAGE OR SALARY.

(B) THE STATE, AND ANY POLITICAL OR ClVIL SUBDI VI SION OF THE STATE AND
Cl TI ES.

4. "EMPLOYMENT I N THE SAME OR A COVPARABLE POSI TI ON' MEANS EMPLOYMENT
IN A POSITION THAT HAS THE SAME OR SI M LAR DUTI ES AND PAY THAT CAN BE
PERFORMED AT THE SAME OR SIM LAR GEOGRAPH C LOCATION AS THE POSI TI ON
HELD PRI OR TO THE LEAVE.

5. "FAM LY CARE AND MEDI CAL LEAVE" MEANS ANY OF THE FOLLOW NG

(A) LEAVE FOR REASON OF THE BIRTH OF A CHI LD OF THE EMPLOYEE, THE
PLACEMENT OF A CHI LD W TH AN EMPLOYEE | N CONNECTI ON W TH THE ADOPTI ON OR
FOSTER CARE OF THE CHI LD BY THE EMPLOYEE, OR THE SERI OUS HEALTH CONDI -
TION OF A CH LD OF THE EMPLOYEE.

(B) LEAVE TO CARE FOR A FAM LY MEMBER WHO HAS A SERI OUS HEALTH CONDI -
TI ON.

(C) LEAVE BECAUSE OF AN EMPLOYEE' S OAN SERI OUS HEALTH CONDI TI ON THAT
MAKES THE EMPLOYEE UNABLE TO PERFORM THE FUNCTI ONS OF THE PCSI TI ON OF
THAT EMPLOYEE, EXCEPT FOR LEAVE TAKEN FOR DI SABI LI TY ON ACCOUNT OF PREG
NANCY, CHI LDBI RTH, OR RELATED MEDI CAL CONDI Tl ONS.

6. "FAM LY MEMBER' MEANS A CHI LD, SPOUSE, DOMESTIC PARTNER,  PARENT,
GRANDCHI LD, GRANDPARENT, MOTHER OR FATHER OF SPOUSE OR DOVESTI C PARTNER.

7. "FMLA" MEANS THE FEDERAL FAM LY AND MEDI CAL LEAVE ACT OF 1993 (P. L.
103- 3).

8. "HEALTH CARE PROVIDER' MEANS A HEALTH CARE PRACTI TI ONER WHO I S
LI CENSED UNDER RELEVANT FEDERAL OR STATE LAWS TO PROVI DE MEDI CAL, EMER-
GENCY OR HEALTH SERVI CES AND | S TREATI NG AN EMPLOYEE OR A FAM LY MEMBER
FOR A SERI OUS HEALTH CONDI Tl ON.

9. "PARENT" MEANS Bl OLOG CAL OR ADOPTI VE PARENT, STEP- PARENT OR PERSON
WHO STOOD | N PARENTAL RELATI ONSHI P TO AN EMPLOYEE WHEN THE EMPLOYEE WAS:

(A) LESS THAN El GHTEEN YEARS OF AGE; OR

(B) ElI GHTEEN YEARS OF AGE OR OLDER AND | NCAPABLE OF SELF- CARE BECAUSE
OF A MENTAL OR PHYSI CAL DI SABI LI TY.

10. PERSONS WHO STAND IN PARENTAL RELATI ONSHI P TO A CHI LD | NCLUDE
THOSE W TH DAY- TO- DAY RESPONSIBILITIES TO CARE FOR AND FI NANCI ALLY
SUPPORT A CHILD OR IN THE CASE OF AN EMPLOYEE, WHO HAD SUCH RESPONSI -
BI LI TY FOR THE EMPLOYEE WHEN THE EMPLOYEE WAS A CHILD. A BIOLOG CAL OR
LEGAL RELATI ONSH P | S NOT NECESSARY.

11. "SERIOUS HEALTH CONDI TI ON' MEANS AN | LLNESS, | NJURY, | MPAI RVENT,
OR PHYSI CAL OR MENTAL CONDI TI ON THAT:
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(A) REQUI RES | NPATI ENT CARE IN A HOSPI TAL, HOSPICE OR RESI DENTI AL
HEALTH CARE FACI LITY; OR

(B) REQUI RES CONTI NU NG TREATMENT BY A HEALTH CARE PROVI DER

12. "SMALL BUSI NESS EMPLOYER' MEANS ANY PERSON WHO DI RECTLY EMPLOYS
FEWER THAN ONE HUNDRED PERSONS TO PERFORM SERVI CES FOR A WAGE OR SALARY.

S 112. FAMLY CARE AND MEDI CAL LEAVE. 1. (A) AN EMPLOYEE WTH MORE
THAN TWELVE MONTHS OF SERVI CE W TH AN EMPLOYER AND WHO HAS AT LEAST ONE
THOUSAND TWO HUNDRED FI FTY HOURS OF SERVI CE W TH THE EMPLOYER DURI NG THE
PREVI QUS TWELVE- MONTH PERI OD SHALL BE ENTI TLED TO TAKE UP TO A TOTAL OF
TWELVE WORKWEEKS | N ANY TWELVE- MONTH PERI CD FOR FAM LY CARE AND MEDI CAL
LEAVE. FAM LY CARE AND MEDI CAL LEAVE REQUESTED PURSUANT TO THI S SECTI ON
SHALL NOT' BE DEEMED TO HAVE BEEN GRANTED UNLESS THE EMPLOYER PROVI DES
THE EMPLOYEE, UPON GRANTI NG THE LEAVE REQUEST, A GUARANTEE OF EMPLOYMENT
IN THE SAME OR A COMPARABLE POSI TI ON UPON THE TERM NATI ON OF THE LEAVE
THE COWM SSI ONER  SHALL ADOPT REGULATI ONS SPECI FYI NG THE ELEMENTS OF A
REASONABLE REQUEST.

(B) THE PROVI SI ONS OF PARAGRAPH (A) OF THI'S SUBDI VISION SHALL NOT
APPLY TO AN EMPLOYEE OF A SMALL BUSI NESS EMPLOYER AS SUCH TERM I S
DEFI NED I N SECTI ON ONE HUNDRED ELEVEN OF THI S ARTI CLE.

2. (A) AN EMPLOYER SHALL NOT BE REQUI RED TO PAY AN EMPLOYEE FOR ANY
LEAVE TAKEN PURSUANT TO SUBDIVISION ONE OF TH S SECTI ON, EXCEPT AS
REQUI RED BY PARAGRAPH (B) OF THI S SUBDI VI SI ON.

(B) AN EMPLOYEE TAKI NG A LEAVE PERM TTED BY SUBDIVISION ONE OF TH'S
SECTI ON MAY ELECT, OR AN EMPLOYER MAY REQUI RE THE EMPLOYEE, TO SUBSTI -
TUTE FOR LEAVE ALLOAED UNDER SUBDI VI SI ON ONE OF THI S SECTI ON ANY OF THE
EMPLOYEE' S ACCRUED VACATI ON LEAVE OR OTHER ACCRUED TI ME OFF DURI NG THI S
PERI OD OR ANY OTHER PAI D OR UNPAI D TI ME OFF NEGOTI ATED WTH THE EMPLOY-
ER. I F AN EVMPLOYEE TAKES A LEAVE BECAUSE OF THE EMPLOYEE' S OMN SERI QUS
HEALTH CONDI TI ON, THE EMPLOYEE MAY ALSO ELECT, OR THE EMPLOYER MAY ALSO
REQUI RE THE EMPLOYEE, TO SUBSTI TUTE ACCRUED SI CK LEAVE DURI NG THE PERI OD
OF THE LEAVE. HOANEVER, AN EVMPLOYEE SHALL NOT USE S| CK LEAVE DURI NG A
PERI OD OF LEAVE | N CONNECTI ON W TH THE BI RTH, ADOPTI ON, OR FOSTER CARE
O ACHLD ORTOCARE FOR A FAMLY MEMBER WTH A SERI QUS HEALTH CONDI -
TION, UNLESS MJUTUALLY AGREED TO BY THE EMPLOYER AND THE EMPLOYEE.

3. (A) DURI NG ANY PERI OD THAT AN ELI G BLE EMPLOYEE TAKES LEAVE PURSU-
ANT TO SUBDI VI SION ONE OF THI S SECTI ON OR TAKES LEAVE THAT QUALI FI ES AS
LEAVE TAKEN UNDER THE FMLA, THE EMPLOYER SHALL MAINTAIN AND PAY FOR
COVERAGE UNDER A "GROUP HEALTH PLAN," AS DEFI NED I N SECTI ON 5000(B) (1)
OF THE | NTERNAL REVENUE CODE OF 1986, FOR THE DURATI ON OF THE LEAVE, NOT
TO EXCEED TVELVE WORKWEEKS | N A TVWELVE- MONTH PERI GD, COMMENCI NG ON THE
DATE LEAVE TAKEN UNDER THE FMLA COMMENCES, AT THE LEVEL AND UNDER THE
CONDI TI ONS COVERAGE WOULD HAVE BEEN PROVI DED | F THE EMPLOYEE HAD CONTI N-
UED | N EMPLOYMENT CONTI NUOUSLY FOR THE DURATI ON OF THE LEAVE; PROVI DED,
HOANEVER, THAT NOTHI NG |INCLUDED IN TH' S SUBDI VI SI ON SHALL PRECLUDE AN
EMPLOYER FROM NMAI NTAI NI NG AND PAYI NG FOR COVERAGE UNDER A "GROUP HEALTH
PLAN' BEYOND TWVELVE WORKWEEKS.

(B) AN EMPLOYER MAY RECOVER THE PREM UM THAT THE EMPLOYER PAI D AS
REQUI RED BY THI S SUBDI VI SI ON FOR MAI NTAI NI NG COVERAGE FOR THE EMPLOYEE
UNDER THE GROUP HEALTH PLAN | F:

(1) THE EMPLOYEE FAI LS TO RETURN FROM LEAVE AFTER THE PERI CD OF LEAVE
TO WH CH THE EMPLOYEE | S ENTI TLED HAS EXPI RED; AND

(1'l) THE EMPLOYEE' S FAI LURE TO RETURN FROM LEAVE | S FOR A REASON OTHER
THAN THE CONTI NUATI ON, RECURRENCE, OR ONSET OF A SERIQUS HEALTH CONDI -
TION THAT ENTITLES THE EMPLOYEE TO LEAVE UNDER SUBDI VI SI ON ONE OF THI S
SECTI ON OR OTHER Cl RCUMSTANCES BEYOND THE CONTROL OF THE EMPLOYEE.
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(O (1) ANY EMPLOYEE TAKI NG LEAVE PURSUANT TO SUBDIVISION ONE OF THI'S
SECTI ON SHALL CONTI NUE TO BE ENTI TLED TO PARTI Cl PATE | N EMPLOYEE HEALTH
PLANS FOR ANY PERIOD DURING VWH CH COVERAGE IS NOI' PROVIDED BY THE
EMPLOYER UNDER PARAGRAPH (A) OF THI'S SUBD VI SION, EMPLOYEE BENEFI T
PLANS, | NCLUDI NG LIFE, SHORT-TERM OR LONG TERM DI SABI LI TY OR ACClI DENT
I NSURANCE, PENSI ON AND RETI REMENT PLANS, AND SUPPLEMENTAL UNEMPLOYMENT
BENEFI T PLANS TO THE SAVME EXTENT AND UNDER THE SAME CONDI TI ONS AS APPLY
TO AN UNPAI D LEAVE TAKEN FOR ANY PURPOSE OTHER THAN THOSE DESCRIBED I N
SUBDI VISION ONE OF THI'S SECTION. I N THE ABSENCE OF THESE CONDI TI ONS AN
EMPLOYEE SHALL CONTI NUE TO BE ENTI TLED TO PARTICI PATE |IN THESE PLANS
AND, I N THE CASE OF HEALTH AND WELFARE EMPLOYEE BENEFI T PLANS, | NCLUDI NG
LIFE, SHORT-TERM OR LONG TERM DI SABILITY OR ACCI DENT | NSURANCE, OR
OTHER SI M LAR PLANS, THE EMPLOYER MAY, AT H' S OR HER DI SCRETI ON, REQUI RE
THE EMPLOYEE TO PAY PREM UM5, AT THE GROUP RATE, DURING THE PERICD OF
LEAVE NOT COVERED BY ANY ACCRUED VACATI ON LEAVE, OR OTHER ACCRUED TI ME
OFF, OR ANY OTHER PAI D OR UNPAI D TI ME OFF NEGOTI ATED WTH THE EMPLOYER,
AS A CONDI TI ON OF CONTI NUED COVERAGE DURI NG THE LEAVE PERI CD. HOWEVER,
THE NONPAYMENT OF PREM UMs BY AN EMPLOYEE SHALL NOT CONSTI TUTE A BREAK
IN SERVICE, FOR PURPCSES OF LONGEVITY, SEN ORI TY UNDER ANY COLLECTI VE
BARGAI NI NG AGREEMENT, OR ANY EMPLOYEE BENEFI T PLAN.

(1'l') FOR PURPCSES OF PENSI ON AND RETI REMENT PLANS, AN EMPLOYER SHALL
NOT BE REQUI RED TO MAKE PLAN PAYMENTS FOR AN EMPLOYEE DURI NG THE LEAVE
PERI OD, AND THE LEAVE PERI OD SHALL NOT BE REQU RED TO BE COUNTED FOR
PURPOSES OF TI ME ACCRUED UNDER THE PLAN. HOWNEVER, AN EMPLOYEE COVERED BY
A PENSI ON PLAN MAY CONTI NUE TO MAKE CONTRI BUTI ONS | N ACCORDANCE W TH THE
TERMS OF THE PLAN DURI NG THE PERI OD OF THE LEAVE.

4. DURING A FAMLY CARE AND MEDI CAL LEAVE PERI OD, THE EMPLOYEE SHALL
RETAI N EMPLOYEE STATUS WTH THE EMPLOYER, AND THE LEAVE SHALL NOT
CONSTI TUTE A BREAK IN SERVICE, FOR PURPCSES OF LONGEVITY, SENI ORI TY
UNDER ANY COLLECTI VE BARGAI NI NG AGREEMENT, OR ANY EMPLOYEE BENEFI T PLAN.
AN EMPLOYEE RETURNI NG FROM LEAVE SHALL RETURN WTH NO LESS SENIORITY
THAN THE EMPLOYEE HAD WHEN THE LEAVE COMVENCED, FOR PURPOSES OF LAYOFF,
RECALL, PROMOTI QN, JOB ASSI GNVENT, AND SENI ORI TY- RELATED BENEFI TS SUCH
AS VACATI ON.

5. (A IF THE EMPLOYEE' S NEED FOR A LEAVE PURSUANT TO THIS SECTION I S
FORESEEABLE, THE EMPLOYEE SHALL PROVIDE THE EMPLOYER W TH REASONABLE
ADVANCE NOTI CE OF THE NEED FOR THE LEAVE.

(B) IF THE EMPLOYEE' S NEED FOR LEAVE PURSUANT TO THI S SECTION | S FORE-
SEEABLE DUE TO A PLANNED MEDI CAL TREATMENT OR SUPERVI SI ON, THE EMPLOYEE
SHALL MAKE A REASONABLE EFFORT TO SCHEDULE THE TREATMENT OR SUPERVI SI ON
TO AVAO D DI SRUPTION TO THE OPERATI ONS OF THE EMPLOYER, SUBJECT TO THE
APPROVAL OF THE HEALTH CARE PROVIDER OF THE |[IND VIDUAL REQUI RING THE
TREATMENT OR SUPERVI SI ON.

6. (A) AN EMPLOYER MAY REQUI RE THAT AN EMPLOYEE' S REQUEST FOR LEAVE TO
CARE FOR A FAM LY MEMBER WHO HAS A SERI QUS HEALTH CONDI TI ON BE SUPPORTED
BY A CERTI FI CATI ON | SSUED BY THE HEALTH CARE PROVI DER OF THE | NDI VI DUAL
REQUI RI NG CARE. SUCH CERTI FI CATI ON SHALL STATE:

(1) THE DATE ON WHI CH THE SERI QUS HEALTH CONDI TI ON COMVENCED;

(1) THE PROBABLE DURATI ON CF THE CONDI TI ON;

(I'11) AN ESTI MATE OF THE AMOUNT OF Tl ME THAT THE HEALTH CARE PROVI DER
BELI EVES THE EMPLOYEE NEEDS TO CARE FOR THE | NDI VI DUAL REQUI RI NG THE
CARE; AND

(1'V) A STATEMENT THAT THE SERIOQUS HEALTH CONDITION WARRANTS THE
PARTI Cl PATION OF A FAM LY MEMBER TO PROVI DE CARE DURI NG A PERI GD OF THE
TREATMENT OR SUPERVI SI ON OF THE | NDI VI DUAL REQUI RI NG CARE.
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(B) UPON EXPI RATI ON OF THE TI ME ESTI MATED BY THE HEALTH CARE PROVI DER
| N SUBPARAGRAPH (111) OF PARAGRAPH (A) OF THI S SUBDI VI SI ON, THE EMPLOYER
MAY REQUI RE THE EMPLOYEE TO OBTAI N RECERTI FI CATI ON, | N ACCORDANCE W TH
THE PROCEDURE PROVI DED | N SUCH PARAGRAPH (A), | F ADD TIONAL LEAVE 1S
REQUI RED.

7. (A AN EMPLOYER MAY REQUI RE THAT AN EMPLOYEE' S REQUEST FOR LEAVE
BECAUSE OF THE EMPLOYEE' S OWN SERI QUS HEALTH CONDI TI ON BE SUPPORTED BY A
CERTI FI CATION | SSUED BY H'S OR HER HEALTH CARE PROVI DER. SUCH CERTI F-
| CATI ON SHALL STATE:

(1) THE DATE ON WHI CH THE SERI QUS HEALTH CONDI TI ON COMVENCED;

(1) THE PROBABLE DURATI ON CF THE CONDI TI ON; AND

(rrr)y A STATEMENT THAT, DUE TO THE SERI OQUS HEALTH CONDI TI ON, THE
EMPLOYEE | S UNABLE TO PERFORM THE FUNCTI ON OF HH S OR HER POCSI Tl ON.

(B) THE EMPLOYER MAY REQUI RE THAT THE EMPLOYEE OBTAIN SUBSEQUENT
RECERTI FI CATI ON REGARDI NG THE EMPLOYEE' S SERI OQUS HEALTH CONDI TI ON ON A
REASONABLE BASI S, | N ACCORDANCE W TH THE PROCEDURE PROVI DED | N PARAGRAPH
(A) OF THI'S SUBDI VI SION, | F ADDI TI ONAL LEAVE | S REQUI RED.

(O (1) IIN ANY CASE IN WH CH THE EMPLOYER HAS REASON TO DOUBT THE
VALIDITY OF THE CERTIFICATION PROVI DED PURSUANT TO THI S SECTI ON, THE
EMPLOYER MAY REQUI RE, AT THE EMPLOYER S EXPENSE, THAT THE EMPLOYEE
OBTAIN THE OPINNON OF A SECOND HEALTH CARE PROVI DER, DESI GNATED OR
APPROVED BY THE EMPLOYER, CONCERNI NG ANY | NFORVATI ON CERTI FI ED UNDER
PARAGRAPH (A) OF THI'S SUBDI VI SI ON.

(1) THE HEALTH CARE PROVI DER DESI GNATED OR APPROVED UNDER SUBPARA-
GRAPH (1) OF THI S PARAGRAPH SHALL NOT BE EMPLOYED ON A REGULAR BASIS BY
THE EMPLOYER.

(1) IN ANY CASE IN WH CH THE SECOND OPI Nl ON DESCRI BED | N SUBPARA-
GRAPH (1) OF THI S PARAGRAPH DI FFERS FROM THE OCPINION IN THE ORI G NAL
CERTI FI CATI ON, THE EMPLOYER MAY REQUI RE, AT THE EMPLOYER S EXPENSE, THAT
THE EMPLOYEE OBTAIN THE OPINION OF A THI RD HEALTH CARE PROVI DER, DESI G
NATED OR APPROVED JO NTLY BY THE EMPLOYER AND THE EMPLOYEE, CONCERN NG
THE | NFORMATI ON CERTI FI ED UNDER PARAGRAPH (A) OF THI S SUBDI VI SI ON.

(1V) THE OPINNON OF THE TH RD HEALTH CARE PROVI DER CONCERNI NG THE
| NFORMATI ON CERTI FI ED UNDER PARAGRAPH (A) OF THIS SUBDI VI SION SHALL BE
CONSI DERED TO BE FINAL AND SHALL BE BI NDI NG ON THE EMPLOYER AND THE
EMPLOYEE.

(D) AS A CONDI TION OF AN EMPLOYEE' S RETURN FROM LEAVE TAKEN BECAUSE OF
THE EMPLOYEE' S OMN SERI QUS HEALTH CONDI TI ON, THE EMPLOYER MAY HAVE A
UNl FORMLY APPLIED PRACTICE OR POLICY THAT REQU RES THE EMPLOYEE TO
OBTAI N CERTI FI CATITON FROM HS OR HER HEALTH CARE PROVIDER THAT THE
EMPLOYEE | S ABLE TO RESUVE WORK.  NOTHI NG IN THI S PARAGRAPH SHALL SUPER-
SEDE A VALI D COLLECTI VE BARGAI NI NG AGREEMENT THAT GOVERNS THE RETURN TO
WORK OF THAT EMPLOYEE.

8. IN ANY CASE I N WH CH BOTH PARENTS ENTI TLED TO LEAVE UNDER PARAGRAPH
(A) OF SUBDI VI SION ONE OF THI S SECTI ON ARE EMPLOYED BY THE SAME EMPLOY-
ER, THE EMPLOYER SHALL NOT BE REQUI RED TO GRANT LEAVE | N CONNECTION W TH
THE BIRTH, ADOPTION, OR FOSTER CARE OF A CH LD THAT WOULD ALLOW THE
PARENTS FAM LY CARE AND MEDI CAL LEAVE TOTALING MORE THAN THE AMOUNT
SPECI FI ED | N SUCH PARAGRAPH.

9. (A NOTW THSTANDI NG PARAGRAPH (A) OF SUBDIVISION ONE OF TH' S
SECTI ON, AN EMPLOYER MAY REFUSE TO REI NSTATE AN EMPLOYEE RETURNI NG FROM
LEAVE TO THE SAME OR A COVPARABLE POSI TI ON | F:

(1) THE EMPLOYEE IS A SALARI ED EMPLOYEE WHO | S AMONG THE HI GHEST PAI D
TEN PERCENT OF THE EMPLOYER S EMPLOYEES WHO ARE EMPLOYED W THI N SEVEN-
TY-FI VE M LES OF THE WORKSI TE AT WH CH THAT EMPLOYEE | S EMPLOYED,
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(I'l) THE REFUSAL |S NECESSARY TO PREVENT SUBSTANTI AL AND GRI EVOUS
ECONOM C | NJURY TO THE OPERATI ONS OF THE EMPLOYER, AND

(1'11) THE EMPLOYER NOTI FI ES THE EMPLOYEE OF THE | NTENT TO REFUSE REI N-
STATEMENT AT THE TI ME THE EMPLOYER DETERM NES THE REFUSAL | S NECESSARY
UNDER SUBPARAGRAPH (11) OF THI S PARAGRAPH.

(B) I'N ANY CASE IN WH CH THE LEAVE HAS ALREADY COMMENCED, THE EMPLOYER
SHALL G VE THE EMPLOYEE A REASONABLE OPPORTUNITY TO RETURN TO WORK
FOLLON NG THE NOTICE PRESCRI BED BY SUBPARAGRAPH (I11) OF PARAGRAPH (A)
OF TH S SuBDI VI SI ON.

10. LEAVE TAKEN BY AN EMPLOYEE PURSUANT TO TH'S SECTION SHALL RUN
CONCURRENTLY W TH LEAVE TAKEN PURSUANT TO THE FMLA, EXCEPT FOR ANY LEAVE
TAKEN UNDER THE FMLA FOR DI SABI LI TY ON ACCOUNT OF PREGNANCY, CHI LDBI RTH,
OR RELATED MEDI CAL CONDI TI ONS. THE AGGREGATE AMOUNT OF LEAVE TAKEN UNDER
TH' S SECTI ON OR THE FMLA, OR BOTH, EXCEPT FOR LEAVE TAKEN FOR DI SABI LI TY
ON ACCOUNT OF PREGNANCY, CHILDBIRTH, ~OR RELATED MEDI CAL CONDI TI ONS,
SHALL NOT EXCEED TWELVE WORKWEEKS | N A TWELVE- MONTH PERI OD.

11. LEAVE PROVI DED FOR PURSUANT TO THI S SECTI ON MAY BE TAKEN I N ONE OR
MORE PERI ODS. THE TWELVE- MONTH PERI OD DURI NG VWH CH TWELVE WORKWEEKS OF
LEAVE MAY BE TAKEN UNDER THI S SECTI ON SHALL RUN CONCURRENTLY W TH THE
TWELVE- MONTH PERI OD UNDER THE FMLA, AND SHALL COWENCE THE DATE LEAVE
TAKEN UNDER THE FMLA COMVENCES.

12. NOTHI NG CONTAINED WTH N TH S SECTION SHALL BE CONSTRUED TO
REQUI RE ANY CHANGES | N EXI STI NG COLLECTI VE BARGAI Nl NG AGREEMENTS  DURI NG
THE LI FE OF THE CONTRACT.

S 113. EXERCISE OF RIGHTS PROTECTED; RETALI ATION PROH BITED. 1. IT
SHALL BE UNLAWFUL FOR ANY EMPLOYER OR ANY OIHER PERSON TO | NTERFERE
WTH, RESTRAIN, OR DENY THE USE OF OR THE ATTEMPTED USE OF ANY FAM LY
CARE AND MEDI CAL LEAVE REQUI RED BY THI S ARTI CLE.

2. NO EMPLOYER OR ANY OIHER PERSON SHALL DI SCHARGE,  THREATEN TO
DI SCHARGE, DEMOTE, SUSPEND, OR I N ANY OI'HER MANNER DI SCRI M NATE OR TAKE
ADVERSE ACTI ON AGAI NST ANY EVMPLOYEE | N RETALI ATION FOR EXERCI SI NG ANY
RI GAT GRANTED BY TH S ARTI CLE. SUCH RI GHTS SHALL | NCLUDE, BUT NOT BE
LIMTED TO THE USE OF FAM LY CARE AND MEDI CAL LEAVE, THE FILING OF A
COVPLAI NT  OR | NFORM NG ANY PERSON ABOQUT ANY VI CLATI ON OF TH S ARTI CLE,
THE COOPERATI ON W TH THE DEPARTMENT I N THE | NVESTI GATI ON OF ANY ALLEGED
VI OLATION OF THI S ARTI CLE, AND THE | NFORM NG OF ANY PERSON OF H S OR HER
Rl GHTS PURSUANT TO THI S ARTI CLE.

3. NO EMPLOYER SHALL CONSIDER OR USE FAM LY CARE AND MEDI CAL LEAVE
TAKEN PURSUANT TO THI S ARTI CLE AS AN ABSENCE THAT MAY LEAD TO OR RESULT
IN THE DI SCl PLI NE OF, THE DI SCHARGE OF, THE DEMOTI ON OF, THE SUSPENS| ON
OF OR ANY OTHER ACTI ON AGAI NST ANY EMPLOYEE.

4. THE PROVI SI ONS OF THI S SECTI ON SHALL APPLY TO ANY PERSON WHO, IN
GOCD FAI TH, ALLEGES A VI OLATION OF THI' S ARTI CLE.

5. THE TAKI NG OF ANY ADVERSE ACTI ON AGAI NST AN EMPLOYEE W THI N NI NETY
DAYS OF ANY PERSON FI LI NG A COVPLAINT WTH THE DEPARTMENT OR A COURT
ALLEG NG A VIOLATION OF THE PROVI SIONS OF THI S ARTI CLE, | NFORM NG ANY
OTHER PERSON RELATI NG TO AN ALLEGED VIOLATION OF THIS ARTICLE BY AN
EMPLOYER, COOPERATING WTH THE DEPARTMENT OR ANY OTHER PERSON I N THE
I NVESTI GATI ON OR PROSECUTI ON OF ANY ALLEGED VI OLATION OF THI S ARTI CLE OR
I NFORM NG ANY PERSON OF THE PROVI SI ONS OF THI S ARTI CLE, SHALL ESTABLI SH
A REBUTTABLE PRESUWMPTI ON THAT SUCH ADVERSE ACTI ON WAS TAKEN | N RETALI -
ATI ON FOR EXERCI SI NG THE RI GHTS GRANTED PURSUANT TO THI S ARTI CLE.

S 114. ENFORCEMENT. 1. THE DEPARTMENT IS CHARGED WTH THE DUTY TO
ENFORCE THE PROVI SI ONS OF TH S ARTI CLE. FURTHERMORE, THE COWM SSI ONER | S
AUTHORI ZED AND Dl RECTED TO PROMULGATE ANY RULES AND REGULATI ONS NECES-
SARY TO | MPLEMENT THE PROVI SI ONS OF THI S ARTI CLE.
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2. FOR ANY VIOLATION OF THIS ARTICLE THE DEPARTMENT NMAY ORDER AN
EMPLOYER TO GRANT REI NSTATEMENT, BACK PAY, THE PAYMENT FOR ANY PAI D
FAM LY CARE AND MEDI CAL LEAVE W THHELD AND/ OR THE PAYMENT OF A PENALTY
TO THE AFFECTED EMPLOYEE. FURTHERMORE, THE DEPARTMENT SHALL | MPCSE A
ClVIL PENALTY, FOR ANY VIOLATION OF THI S ARTICLE, EQUAL TO TRI PLE THE
MONETARY VALUE OF THE PAID FAM LY CARE AND MEDI CAL LEAVE DENIED OR TWD
HUNDRED DOLLARS, WH CHEVER SHALL BE GREATER

S 115. WAIVER BY COLLECTIVE BARGAINI NG ALL OR ANY PORTION OF THE
PROVI SIONS OF THI S ARTI CLE MAY BE WAI VED W TH REGARD TO ANY EMPLOYEES
AND EMPLOYERS WHO ARE SUBJECT TO A BONA FI DE COLLECTI VE BARGAI NI NG
AGREEMENT TO THE EXTENT THAT SUCH PROVI SIONS ARE EXPRESSLY WAIVED |IN
SUCH AGREEMENT | N CLEAR AND UNAMBI GUOUS TERMS.

S 116. M N MUM REQU REMENTS. THE PROVISIONS OF THI S ARTI CLE SHALL
CONSTI TUTE THE M NI MUM REQUI REMENTS OF THE PROVI SION OF FAM LY CARE AND
MEDI CAL LEAVE TO EMPLOYEES. NO PROVI SION OF THI' S ARTI CLE SHALL BE DEEMED
TO PROH BIT ANY EMPLOYER FROM GRANTI NG GREATER FAM LY CARE AND MEDI CAL
LEAVE BENEFI TS THAN THOSE REQUI RED BY THI S ARTI CLE.

S 117. SEVERABILITY. |IF ANY CLAUSE, SENTENCE, PARAGRAPH, SECTION OR
PART OF THI S ARTI CLE SHALL BE ADJUDGED BY ANY COURT OF COWVPETENT JURI S-
DI CTION TO BE | NVALID AND AFTER EXHAUSTION OF ALL FURTHER JUDICl AL
REVI EW THE JUDGEMENT SHALL NOT AFFECT, | MPAIR OR | NVALI DATE THE REMAI N-
DER THEREOF, BUT SHALL BE CONFINED IN TH S OPERATI ON TO THE CLAUSE,
SENTENCE, PARAGRAPH, SECTION OR PART OF THIS ACT DI RECTLY |INVOLVED IN
THE CONTROVERSY | N WH CH THE JUDGEMENT SHALL HAVE BEEN RENDERED.

S 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a Ilaw, provided, however,
that, effective immediately, any rules and regulations necessary to
i npl enment the provisions of this act on its effective date are author-
i zed and directed to be conpleted on or before such date.



