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STATE OF NEW YORK

8948
I N ASSEMBLY
( PREFI LED)
January 4, 2012

Introduced by M of A WEPRIN -- read once and referred to the Commttee
on Governnental Operations

AN ACT to amend the state finance |aw and the general nunicipal law, in
relation to det erm ni ng contract or responsibility on public
construction projects

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The state finance law is anmended by adding a new section
139-1 to read as follows:

S 139-L. CONTRACTOR AND SUBCONTRACTOR RESPONSIBILITY. 1. FOR THE
PURPCSE OF THI S SECTI ON, THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG
MEANI NGS UNLESS OTHERW SE SPECI FI ED

A.  "APPARENT LOW BI DDER' SHALL MEAN A BI DDER WHO, UPON THE OPENI NG OF
BI DS FOR A CONTRACT, | S DETERM NED TO HAVE SUBM TTED THE LOWEST BID FOR
SUCH CONTRACT.

B. "BIDDER' SHALL MEAN ANY PERSON, PARTNERSHI P, FI RM CORPORATI ON OR
OTHER ENTI TY SUBM TTI NG A COWPETI TI VE BI D FOR, OR SUBM TTED FOR APPROVAL
AS A SUBCONTRACTOR ON, A CONTRACT BY ANY CONTRACTI NG ENTI TY.

C. "CONTRACT" SHALL MEAN ANY CONTRACT MADE AND AWARDED FOR
CONSTRUCTI ON, RECONSTRUCTI ON OR ALTERATI ON OF ANY PUBLI C WORK PRQIJECT
VWH CH | S REQUI RED BY LAW TO BE LET BY COWPETI Tl VE BI DDI NG TO THE LOWEST
RESPONSI BLE Bl DDER BY A CONTRACTI NG ENTI TY.

D. "CONTRACTI NG ENTI TY" SHALL MEAN ANY PUBLI C DEPARTMENT, PUBLI C BENE-
FIT CORPORATION OR PUBLIC CORPORATI ON COVERED BY SECTI ON ONE HUNDRED
TH RTY-NINE-F OF THI'S ARTICLE OR SECTION THIRTY-EIGHT OF THE H GHWAY
LAW

E. "CONTRACTOR' SHALL MEAN A BI DDER WHO HAS BEEN AWARDED A CONTRACT.

F. "SUBCONTRACTOR' SHALL MEAN A PERSON, PARTNERSHI P, FIRM CORPCRATI ON
OR OTHER ENTI TY THAT IS PROPCSED TO PERFORM WORK ON THE CONTRACT.

2. IN DELIBERATING UPON THE RESPONSI BILITY OF A Bl DDER OR PROPCSED
SUBCONTRACTOR ON A CONTRACT, THE CONTRACTING ENTITY SHALL G VE DUE
CONS| DERATI ON TO ANY CREDI BLE EVI DENCE OR | NFORMATI ON REASONABLY DEEMED
TO BE RELI ABLE THAT THE PAST OR CURRENT RECORD OF A BIDDER OR PROPCSED

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SUBCONTRACTOR SHALL WARRANT A DETERM NATI ON THAT SUCH BI DDER OR SUBCON-
TRACTOR IS NOT' A RESPONS| BLE BI DDER. THE CONTRACTI NG ENTITY, |IN DETER-
M NING THE RESPONSI BI LI TY OF THE APPARENT LOW BI DDER SHALL REQUI RE, AND
THE APPARENT LOW BI DDER SHALL PROVI DE, THE FOLLOW NG | NFORVATI ON RELAT-
I NG TO THE APPARENT LOW BI DDER | N ORDER FOR THE CONTRACTING ENTITY TO
DETERM NE THE PECUNI ARY AND FI NANCI AL RESPONSI BI LI TY, ACCOUNTABI LI TY,
OPERATI ONAL RESPONSI BI LI TY, RELI ABI LI TY, SKILL, CAPACITY, ABILITY, JUDG
MENT AND | NTEGRI TY OF THE APPARENT LOW Bl DDER:

A. A DESCRI PTION OF | TS EXPERI ENCE W TH PRQOIECTS OF COWMPARATI VE SCOPE,
COWPLEXI TY, AND COST W THI N THE PAST FI VE YEARS, TOGETHER W TH DOCUMEN-
TARY EVI DENCE OF SUCH PROJECTS;

B. DOCUMENTATI ON REGARDI NG SUCH PRQIECTS DESCRI Bl NG THE FOLLOW NG
TI MELI NESS OF PERFORMANCE; QUALITY OF WORK; EXTENSI ON REQUESTS; LI TI-
GATION AND/ OR ARBI TRATION ARl SI NG FROM SUCH WORK, | NCLUDI NG FI NES AND
PENALTI ES | MPOSED AND PAYMENT THEREOF; LIENS FILED, H STORY OF CLAI M
FOR EXTRA WORK; CONTRACT DEFAULTS; AND AN EXPLANATI ON OF THE SAME;

C. | DENTI FI CATI ON AND DESCRI PTI ON OF ANY PRQIECTS W THI N THE PREVI QUS
FI VE YEARS THAT THE APPARENT LOW Bl DDER WAS DETERM NED BY THE CONTRACT-
I NG ENTI TY NOT TO BE A RESPONSI BLE Bl DDER, AND THE REASONS G VEN BY SUCH
ENTI TY THEREFORE, TOGETHER W TH AN EXPLANATI ON THEREGCF,

D. AN ADEQUATE DEMONSTRATI ON OF FI NANCI AL RESPONSI BI LI TY, WH CH MAY
| NCLUDE A CERTI FI ED FI NANCI AL STATEMENT PREPARED BY A CERTIFIED PUBLIC
ACCOUNTANT, TO ASSURE THAT THE APPARENT LOW Bl DDER POSSESSES ADEQUATE
RESOURCES AND AVAI LABILITY OF CREDIT AND THE MEANS AND ABILITY TO
PROCURE | NSURANCE AND BONDS REQUI RED FOR THE PRQOJECT,

E. DI SCLOSURE OF ANY SUSPENSI ONS OR REVOCATI ONS OF ANY PROFESSI ONAL
LI CENSE OF ANY DI RECTOR, OFFI CER, OAMNER OR MANAGERI AL EMPLOYEE OF THE
APPARENT LOW BIDDER, TO THE EXTENT THAT ANY WORK TO BE PERFORMED I S
WTH N THE FI ELD OF SUCH LI CENSED PROFESSI ON;

F. DI SCLOSURE OF ANY AND ALL UNI TED STATES OCCUPATI ONAL SAFETY AND
HEALTH ADM NI STRATI ON VI OLATI ONS W THI N THE PREVI QUS FI VE YEARS, AS WELL
AS ALL NOTI CES OF SUCH VI CLATI ONS AGAI NST THE APPARENT LOW BI DDER I N THE
SAME FIVE YEAR PERIOD, TOGETHER W TH A DESCRI PTI ON AND EXPLANATI ON OF
REMEDI ATI ON OR OTHER STEPS TAKEN REGARDI NG SUCH VI OLATI ONS AND NOTI CES
OF VI OLATI ONS;

G DI SCLOSURE OF ANY AND ALL VI OLATIONS OF ARTI CLE EI GHT OF THE LABOR
LAW AND ANY OTHER PROVI SI ON OF SUCH LAW | NCLUDI NG BUT NOT LIMTED TGO
CH LD LABOR VI CLATI ONS, FAI LURE TO PAY WAGES AND UNEMPLOYMENT | NSURANCE
TAX DELI NQUENCI ES W THI N THE PAST FI VE YEARS;

H DI SCLOSURE OF VI OLATI ONS OF THE WORKERS' COVPENSATI ON LAW | NCLUD-
NG BUT NOT LIMTED TO THE FAI LURE TO PROVI DE PROOF OF WORKERS' COVPEN-
SATI ON OR DI SABI LI TY COVERAGE AND/ OR ANY LAPSES THEREOCF,;

. DI SCLOSURE OF ANY FELONY CONVI CTI ONS, | NVOLVI NG THE LOAEST RESPON-
SIBLE BIDDER, [ITS OFFICERS, DI RECTORS, OMERS OR MANAGERI AL EMPLOYEES
W TH N THE PAST FI VE YEARS; AND

J. DI SCLOSURE OF ANY VI OLATI ONS W THI N THE PAST FI VE YEARS OR PENDI NG
CHARGES CONCERNI NG FEDERAL, STATE OR MJN Cl PAL ENVI RONMVENTAL AND/ OR
HEALTH LAWS, CODES, RULES AND/ OR REGULATI ONS.

3. WHEN REQUESTED BY THE CONTRACTI NG ENTITY AFTER THE BID HAS BEEN
SUBM TTED BUT BEFORE ANY OF THE SUBCONTRACTED WORK COVMENCES, THE
CONTRACTOR SHALL | DENTI FY ALL WORK TO BE SUBCONTRACTED ALONG WTH THE
NAVE OF THE FIRM OR FIRMS TO WHI CH THE WORK W LL BE SUBCONTRACTED. THE
APPROVAL OF THE SUBCONTRACTCOR BY THE CONTRACTI NG ENTI TY, AS PROVI DED BY
THE CONTRACT, SHALL BE SUBJECT TO THE SAME EVALUATI ON OF RESPONSI BI LI TY
CONTAINED WTHI N THI' S SECTI ON FOR THE CONTRACTOR.
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4. PRIOR TO A FI NAL DETERM NATI ON THAT THE APPARENT LOW BIDDER IS NOT
RESPONSI BLE, THE CONTRACTING ENTITY SHALL NOTIFY THE PARTY OF SUCH
DETERM NATI ON, I N WRI TI NG STATI NG THE REASONS FOR SUCH DETERM NATI ON,
AND SETTI NG FORTH A TI ME, DATE AND PLACE FOR THE APPARENT LOW BI DDER TO
APPEAR AND BE HEARD, PRI OR TO SUCH DETERM NATI ON BEI NG MADE REGARDI NG
| TS RESPONSIBILITY. IN THE EVENT OF A FINAL DETERM NATION THAT THE
APPARENT LOW BIDDER IS NOT RESPONSI BLE, THE NEXT LOWEST BI DDER SHALL
BECOVE THE APPARENT LOW Bl DDER AND SHALL BE SUBJECT TO THE REQUI REMENTS
SET FORTH I N TH S SECTI ON.

S 2. The general nunicipal lawis anmended by addi ng a new section
103-g to read as foll ows:

S 103-G CONTRACTOR AND SUBCONTRACTOR RESPONSIBILITY. 1. FOR THE
PURPCSE OF THIS SECTION, THE FOLLON NG TERMS SHALL HAVE THE FOLLOW NG
MEANI NGS UNLESS OTHERW SE SPECI Fl ED:

A. "APPARENT LOW BI DDER' SHALL MEAN A BI DDER WHO, UPON THE OPENI NG OF
BIDS FOR A CONTRACT, |S DETERM NED TO HAVE SUBM TTED THE LOWEST BI D FOR
SUCH CONTRACT.

B. "BI DDER' SHALL MEAN ANY PERSON, PARTNERSHI P, FIRM CORPORATION OR
OTHER ENTI TY SUBM TTI NG A COWPETI TI VE BI D FOR, OR SUBM TTED FOR APPROVAL
AS A SUBCONTRACTOR ON, A CONTRACTOR BY ANY CONTRACTI NG ENTI TY.

C. "CONTRACT" SHALL MEAN ANY CONTRACT WHI CH | S REQUI RED BY LAW TO BE
LET BY COWPETI TI VE BI D BY A CONTRACTI NG ENTI TY FOR CONSTRUCTI ON, RECON
STRUCTI ON OR ALTERATI ON OF ANY PUBLI C WORK PRQJECT TO THE LOWEST RESPON-
S| BLE BI DDER.

D. "CONTRACTING ENTITY" SHALL MEAN A POLITICAL SUBDI VI SI ON OR ANY
DI STRI CT THEREI N.

2. | N DELI BERATI NG UPON THE RESPONSIBILITY OF A BIDDER OR PROPCSED
SUBCONTRACTOR ON A CONTRACT, THE CONTRACTING ENTITY SHALL G VE DUE
CONSI DERATI ON TO ANY CREDI BLE EVI DENCE OR | NFORMATI ON REASONABLY DEEMED
TO BE RELIABLE THAT THE PAST OR CURRENT RECORD OF A BI DDER OR PROPCSED
SUBCONTRACTOR SHALL WARRANT A DETERM NATI ON THAT SUCH BI DDER OR SUBCON-
TRACTOR |S NOT A RESPONSI BLE Bl DDER. THE CONTRACTI NG ENTI TY, | N DETER-
M NI NG THE RESPONSI Bl LI TY OF THE APPARENT LOW BI DDER SHALL REQUI RE, AND
THE APPARENT LOW Bl DDER SHALL PROVI DE, THE FOLLOW NG | NFORVATI ON RELAT-
| NG TO THE APPARENT LOW BI DDER | N ORDER FOR THE CONTRACTING ENTITY TO
DETERM NE THE PECUNI ARY AND FI NANCI AL RESPONSI BI LI TY, ACCOUNTABI LI TY,
OPERATI ONAL RESPONSI BI LI TY, RELI ABILITY, SKILL, CAPACITY, ABILITY, JUDG
MENT AND | NTEGRI TY OF THE APPARENT LOW Bl DDER:

A. A DESCRI PTION OF I TS EXPERI ENCE W TH PROJECTS OF COVPARATI VE SCOPE,
COWPLEXI TY, AND COST W THI N THE PAST FI VE YEARS, TOGETHER W TH DOCUVEN-
TARY EVI DENCE OF SUCH PRQIECTS;

B. DOCUMENTATI ON REGARDI NG SUCH PRQIECTS DESCRI BI NG THE FOLLOW NG
TI MELI NESS OF PERFORMANCE; QUALITY OF WORK; EXTENSI ON REQUESTS; LITI-
GATION AND/ OR ARBI TRATI ON ARl SI NG FROM SUCH WORK, | NCLUDI NG FI NES AND
PENALTI ES | MPOSED AND PAYMENT THERECF; LIENS FILED, H STORY OF CLAIM
FOR EXTRA WORK; CONTRACT DEFAULTS; AND AN EXPLANATI ON OF THE SAME;

C. | DENTI FI CATI ON AND DESCRI PTI ON OF ANY PRQIECTS W THI N THE PREVI OQUS
FI VE YEARS THAT THE APPARENT LOW Bl DDER WAS DETERM NED BY THE CONTRACT-
I NG ENTITY NOT TO BE A RESPONSI BLE Bl DDER, AND THE REASONS d VEN BY
SUCH ENTI TY THEREFORE, TOGETHER W TH AN EXPLANATI ON THEREOF;

D. AN ADEQUATE DEMONSTRATI ON OF FI NANCI AL RESPONSI BI LITY, WH CH MAY
| NCLUDE A CERTIFI ED FI NANCI AL STATEMENT PREPARED BY A CERTI FI ED PUBLI C
ACCOUNTANT, TO ASSURE THAT THE APPARENT LOW BIDDER POSSESSES ADEQUATE
RESOURCES AND AVAILABILITY OF CREDIT AND THE MEANS AND ABILITY TO
PROCURE | NSURANCE AND BONDS REQUI RED FOR THE PRQJECT;
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E. DI SCLOSURE OF ANY SUSPENSI ONS OR REVOCATI ONS OF ANY PROFESSI ONAL
LICENSE OF ANY DIRECTOR, OFFI CER, OMNER OR MANAGERI AL EMPLOYEE OF THE
APPARENT LOW BI DDER, TO THE EXTENT THAT ANY WORK TO BE PERFORVMED IS
W TH N THE FI ELD OF SUCH LI CENSED PROFESSI ON,

F. DI SCLOSURE OF ANY AND ALL UNI TED STATES OCCUPATI ONAL SAFETY AND
HEALTH ADM NI STRATI ON VI OLATI ONS W THI N THE PREVI OQUS FI VE YEARS, AS WELL
AS ALL NOTI CES OF SUCH VI OLATI ONS FI LED AGAI NST THE APPARENT LOW BI DDER
IN THE SAME FI VE YEAR PERI OD, TOGETHER W TH A DESCRI PTI ON AND EXPLANA-
TI ON OF REMEDI ATI ON OR OTHER STEPS TAKEN REGARDI NG SUCH VI OLATI ONS AND
NOTI CES OF VI OLATI ONS;

G DI SCLOSURE OF ANY AND ALL VI OLATI ONS OF ARTI CLE EI GHT OF THE LABOR
LAW AND ANY OTHER PROVI SI ON OF SUCH LAW | NCLUDI NG BUT NOT LIMTED TGO,
CH LD LABOR VI OLATIONS, FAILURE TO PAY WAGES AND UNEMPLOYMENT | NSURANCE
TAX DELI NQUENCI ES W THI N THE PAST FI VE YEARS;

H. DI SCLOSURE OF VI OLATI ONS OF THE WORKERS' COWMPENSATI ON LAW | NCLUD-
I NG BUT NOT LIMTED TO THE FAI LURE TO PROVI DE PROCF OF WORKERS' COWVPEN-
SATI ON OR DI SABI LI TY COVERAGE AND/ OR ANY LAPSES THEREOF;

. DI SCLOSURE OF ANY FELONY CONVICTIONS OF THE LONEST RESPONSI BLE
Bl DDER, | TS OFFI CERS, DI RECTORS, OMERS OR MANAGERI AL EMPLOYEES W THI N
THE PAST FI VE YEARS; AND

J. DI SCLOSURE OF ANY VI OLATI ONS W THI N THE PAST FI VE YEARS OR PENDI NG
CHARGES CONCERNI NG FEDERAL, STATE OR MJUNI Cl PAL ENVI RONMENTAL AND/ OR
HEALTH LAWS, CODES, RULES AND/ OR REGULATI ONS.

3. WHEN REQUESTED BY THE CONTRACTI NG ENTI TY AFTER THE BI D HAS BEEN
SUBM TTED BUT BEFORE ANY OF THE SUBCONTRACTED WORK COWMMENCES, THE
CONTRACTOR SHALL I DENTIFY ALL WORK TO BE SUBCONTRACTED ALONG W TH THE
NAME OF THE FIRM OR FIRM5 TO WHI CH THE WORK W LL BE SUBCONTRACTED. THE
APPROVAL OF THE SUBCONTRACTOR BY THE CONTRACTI NG ENTI TY, AS PROVI DED BY
THE CONTRACT, SHALL BE SUBJECT TO THE SAVE EVALUATI ON OF RESPONSI BI LI TY
CONTAI NED WTHI N THI' S SECTI ON FOR THE CONTRACTOR

4. PRIOR TO A FI NAL DETERM NATI ON THAT THE APPARENT LOW BI DDER | S NOT
RESPONSI BLE, THE CONTRACTI NG ENTITY SHALL NOTIFY THE PARTY OF SUCH
DETERM NATION, |IN WRITING STATI NG THE REASONS FOR SUCH DETERM NATI ON,
AND SETTI NG FORTH A TI ME, DATE AND PLACE FOR THE APPARENT LOW BI DDER TO
APPEAR AND BE HEARD, PRI OR TO SUCH DETERM NATI ON BEI NG MADE REGARDI NG
| TS RESPONSIBILITY. IN THE EVENT OF A FINAL DETERM NATION THAT THE
APPARENT LOW BIDDER IS NOT RESPONSI BLE, THE NEXT LOWEST BI DDER SHALL
BECOVE THE APPARENT LOW Bl DDER AND SHALL BE SUBJECT TO THE REQUI REMENTS
SET FORTH I N THI S SECTI ON.

S 3. This act shall take effect on the thirtieth day after it shall
have becone a | aw and shall be applicable to all <contracts advertised
for bid on or after such date.



