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STATE OF NEW YORK

8449
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
June 15, 2011

Introduced by M of A AUBRY -- (at request of the Departnent of
Corrections and Conmunity Supervision) -- read once and referred to
the Committee on Codes

AN ACT to amend the penal law, in relation to sexual conduct between an
enpl oyee and an i nnate

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (e) of subdivision 3 of section 130.05 of the
penal |aw, as anmended by section 127-q of subpart B of part C of chapter
62 of the laws of 2011, is amended to read as foll ows:

(e) coomitted to the care and custody OR SUPERVISION of the state
department of corrections and community supervision or a hospital, as
such termis defined in subdivision two of section four hundred of the
correction law, and the actor is an enployee[, not married to such
person,] who knows or reasonably should know that such person is commt-
ted to the care and custody OR SUPERVI SI ON of such departnent or hospi-
tal. For purposes of this paragraph, "enployee" neans (i) an enpl oyee of
the state departnment of corrections and community supervision who, AS
PART OF H'S OR HER EMPLOYMENT, perforns [professional] duties: (A in a
state correctional facility INWICH THE VICTIM IS CONFI NED AT THE TI ME
OF THE OFFENSE consi sting of providing custody, medical or nmental health
services, counseling services, educational prograns, |[or] vocationa
training [for], |NSTITUTI ONAL PARCLE SERVI CES OR DI RECT SUPERVI SI ON TO
i nmat es; or

(B) [in a state correctional facility and who provides institutiona
parol e services] OF SUPERVISING PERSONS RELEASED ON COVMUNI TY SUPER-
VI SI ON AND SUPERVI SES THE VICTIM AT THE TIME OF THE OFFENSE OR HAS
SUPERVISED THE VICTIM AND THE VICTIM IS STILL UNDER COWUNI TY SUPER-
VI SI ON AT THE TI ME OF THE OFFENSE; or

(ii) an enployee of the office of nmental health who, AS PART OF HS OR
HER EMPLOYMENT, perforns [professional] duties in a state correctiona
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facility or hospital, as such termis defined in subdivision two of
section four hundred of the <correction law IN WHCH THE INMATE IS
CONFINED AT THE TIME OF THE OFFENSE, consisting of providing custody,
[or] nmedical or nental health services [for], OR D RECT SUPERVI SION TO
such inmates; or

(ii1) a person, including a volunteer, providing direct services to
inmates in [the] A state correctional facility in which the victimis
confined at the tine of the offense pursuant to a contractual arrange-
nment with the state departnent of [correctional services] CORRECTI ONS
AND COMMUNI TY SUPERVI SION or, in the case of a volunteer, a witten
agreenent w th such departnent, provided that the person received wit-
ten notice concerning the provisions of this paragraph; or

S 2. Paragraph (g) of subdivision 3 of section 130.05 of the pena
| aw, as anmended by chapter 1 of the |laws of 2000, is anended to read as
fol | ows:

(g) coomitted to or placed with the office of <children and famly
services and in residential <care, and the actor is an enployee, not
married to such person, who knows or reasonably should know that such
person is comritted to or placed with such office of children and famly
services and in residential care. For purposes of this paragraph,
"enpl oyee" neans an enployee of the office of <children and famly
services or of aresidential facility IN WH CH SUCH PERSON | S COW TTED
TO OR PLACED AT THE TI ME OF THE OFFENSE who, AS PART OF H'S OR HER
EMPLOYMENT, perforns duties consisting of providing custody, nedical or
nmental health services, counseling services, educational services, [or]
vocational training [for], OR DI RECT SUPERVI SI ON TO persons comritted to
or placed [with] [IN A RESIDENTIAL FACH LI TY OPERATED BY the office of
children and famly services [and in residential care]; or

S 3. Subdivision 4 of section 130.10 of the penal Iaw, as added by
chapter 264 of the laws of 2003, is amended to read as foll ows:

4. In any prosecution under this article in which the victims |ack of
consent is based solely on his or her incapacity to consent because he
or she was | ess than seventeen years old, nentally disabled, [or] a
client or patient and the actor is a health care provider, OR COW TTED
TO THE CARE AND CUSTODY OR SUPERVISION OF THE STATE DEPARTMENT OF
CORRECTI ONS AND COVMUNI TY SUPERVI SI ON OR A HOSPI TAL AND THE ACTOR | S AN
EMPLOYEE, it shall be a defense that the defendant was married to the
victimas defined in subdivision four of section 130.00 of this article.

S 4. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw and shall apply to
of fenses conmtted on or after such date.



