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STATE OF NEW YORK

8448
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
June 15, 2011

Introduced by M of A RODRIGUEZ -- read once and referred to the
Conmittee on Mental Health

AN ACT to anend the nental hygiene law, in relation to drug and al cohol
testing of enpl oyees of the office for people with devel opnental disa-
bilities facilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The nmental hygiene law is anended by adding a new section
16.34 to read as foll ows:

S 16. 34 DRUG AND ALCOHOL TESTI NG OF CERTAI N EMPLOYEES.

(A) (1) EVERY PROVI DER OF SERVI CES STATEW DE, WHO CONTRACTS WTH OR | S
APPROVED, CERTIFIED, LICENSED, FUNDED OR OTHERW SE AUTHORI ZED BY THE
DEPARTMENT TO PROVI DE SERVI CES SHALL REQUI RE ALL OFFI CERS, EMPLOYEES AND
VOLUNTEERS TO SUBM T TO RANDOM UNANNOUNCED DRUG TESTING NO LESS THAN
TWCE A YEAR AT THE EXPENSE OF SUCH FACI LI TY.

(1) ALL OFFICERS, EMPLOYEES AND VOLUNTEERS WORKI NG AT A FACILITY
PROVI DI NG RESI DENTI AL CARE TO YOUTH AS SUCH TERM | S DEFI NED | N PARAGRAPH
(A) OR (B) OF SUBDI VI SION FOUR OF SECTI ON FOUR HUNDRED TWELVE-A OF THE
SOClI AL  SERVI CES LAW SHALL SUBM T TO RANDOM UNANNOUNCED DRUG TESTI NG NO
LESS THAN TW CE A YEAR AT THE EXPENSE OF SUCH FACI LI TY.

(B) (I) ALL PROSPECTI VE EMPLOYEES OR VOLUNTEERS MUST PASS A DRUG TEST
ADM NI STERED BY THE PROVI DER PRI OR TO BEI NG HI RED.

(1) ALL PROSPECTI VE EMPLOYEES, PROVI DERS OR VOLUNTEERS WORKI NG AT A
FACI LI TY PROVI DI NG RESI DENTI AL CARE TO YOUTH AS SUCH TERM IS DEFINED I N
PARAGRAPH (A) OR (B) OF SUBDIVISION FOUR OF SECTION FOUR HUNDRED
TWELVE- A OF THE SOCI AL SERVI CES LAW MUST PASS A DRUG TEST ADM NI STERED
BY THE FACI LI TY PRI OR TO BEI NG HI RED.

(O (1) I MVEDI ATELY FOLLOW NG ANY | NCI DENT WHI CH WOULD BE CONSI DERED A
SERI QUS REPORTABLE | NCIDENT, AN ALLEGATION OF ABUSE, OR RESULTS IN
SUBSTANTI AL | NJURY OR DEATH, OR FOLLOW NG ANY | NCIDENT WHI CH DI RECTLY
CREATES RISK OF SUBSTANTI AL | NJURY OR DEATH OF A RESI DENT W TH MENTAL

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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DI SABI LI TIES OR A PHYSI CAL DI SABILITY, ALL EMPLOYEES |INVOLVED IN SUCH
| NCI DENT SHALL BE SUBJECT TO DRUG AND ALCOHOL TESTS AS SOON AS PGCSSI BLE
BUT I N NO EVENT MORE THAN ONE HOUR AFTER SUCH | NClI DENT WAS REPORTED. |F
THE INCIDENT RISES TO THE LEVEL OF A CRIME THE | NCI DENT SHALL BE
REPORTED TO LOCAL LAW ENFORCEMENT AND TO THE DI STRI CT ATTORNEY.

(1) 1 MVEDI ATELY FOLLOW NG ANY | NCI DENT WHI CH RESULTS | N SUBSTANTI AL
I NJURY OR DEATH OR FOLLOW NG ANY | NCI DENT WHI CH DI RECTLY CREATES A RI SK
OF SUBSTANTI AL | NJURY TO OR DEATH OF A YOUTH RESIDI NG | N RESI DENTI AL
CARE AS SUCH TERM IS DEFI NED | N PARAGRAPH (A) OR (B) OF SUBDI VI SI ON FOUR
OF SECTI ON FOUR HUNDRED TWELVE- A OF THE SOCI AL SERVI CES LAW ALL EMPLOY-
EES | NVOLVED I N SUCH | NCl DENT SHALL BE SUBJECT TO DRUG AND ALCOHOL TESTS
AS SOON AS PCSSI BLE BUT | N NO EVENT MORE THAN ONE HOUR AFTER SUCH | NCI -
DENT WAS REPORTED. | F THE I NCIDENT RISES TO THE LEVEL OF A CRIME THE
| NCIl DENT SHALL BE REPORTED | MVEDI ATELY TO LOCAL LAW ENFORCEMENT AND TO
THE DI STRI CT ATTORNEY.

(D) | MVEDI ATELY FOLLOW NG ANY ALLEGATI ON OR REPORT OF SUSPECTED PHYS-
| CAL OR SEXUAL ABUSE ALL EMPLOYEES NAMED | N SUCH ALLEGATI ON OR REPORT
SHALL BE SUBJECT TO DRUG AND ALCOHOL TESTS SOON AS PCSSIBLE BUT IN NO
EVENT MORE THAN ONE HOUR AFTER SUCH | NCI DENT WAS REPORTED.

(E) DRUG AND ALCOHOL TESTI NG AS AUTHORI ZED BY SUBDI VI SIONS (C) AND (D)
O THIS SECTION SHALL BE ADM NI STERED AS SOON AS PCSSI BLE BUT I N NO
EVENT MORE THAN ONE HOUR AFTER ANY OF THE Cl RCUMSTANCES DESCRIBED |IN
SUCH SUBDIVISION (C OR (D HAVE OCCURRED. FAI LURE BY SUCH EMPLOYEE TO
COWPLY W TH SUCH TESTI NG REQUI REMENTS SHALL BE SUBJECT TO | MVEDI ATE
SUSPENSI ON W THOUT PAY AND TERM NATI ON.

(F) AN EMPLOYEE MAY SUBM T A LI ST OF ANY LEGALLY PRESCRI BED MEDI CA-
TIONS HE OR SHE | S USI NG PRI OR TO THE ADM NI STRATI ON OF THE TEST.

(G THE EMPLOYER SHALL REQUIRE THE SIMULTANEQUS COLLECTION OF TWO
SAMPLES | N SEPARATE CONTAI NERS AND PROWPTLY SUBM T BOTH TO A PRI VATE
LABORATORY WHI CH PERFORMS FORENSI C DRUG TESTING ONE SAMPLE SHALL BE
PRESERVED I N A SECURE FACILITY IN SUCH A WAY THAT | T MAY BE SUBSEQUENTLY
TESTED FOR THE PRESENCE OF A CONTROLLED SUBSTANCE OR ALCOHOL I N THE
EVENT TESTI NG OF THE OTHER SAMPLE | NDI CATES A PCSI TIVE RESULT FOR THE
PRESENCE OF SUCH A SUBSTANCE OR ALCOHOL.

(H ANY SAMPLE THAT |IN TIALLY TESTS POSI TI VE FOR THE PRESENCE OF A
CONTROLLED SUBSTANCE OR ALCOHOL SHALL, WHERE APPLICABLE, ALSO BE
SUBJECTED TO A CONFI RVATORY TEST BY GAS CHROVATOGRAPHY W TH MASS SPEC-
TROVETRY OR AN EQUI VALENT SCI ENTI FI CALLY ACCEPTED METHOD THAT PROVI DES
QUANTI TATIVE DATA REGARDING THE  DETECTED CONTROLLED SUBSTANCE,
CONTROLLED SUBSTANCE METABOLI TES OR ALCOHOL.

(1) THE LABORATORY WHI CH PERFORMED THE TEST SHALL REPORT TO AN EMPLOY-
ER THAT A SAMPLE IS PCSITIVE ONLY IF BOTH THE INTIAL TEST AND THE
CONFI RVATION TEST ARE POSITIVE FOR THE PRESENCE OF A CONTROLLED
SUBSTANCE.

(J) AN EMPLOYEE WHO REFUSES TO SUBM T TO A DRUG TEST SHALL | MVEDI ATELY
BE SUSPENDED W THOUT PAY AND W LL BE TERM NATED.

(K) ANY EMPLOYEE WHO DOES NOT PASS A DRUG TEST ADM NI STERED PURSUANT
TO THI'S SECTION SHALL BE | MVEDI ATELY SUSPENDED FROM EMPLOYMENT W THOUT
PAY AND W LL BE TERM NATED.

S 2. This act shall take effect on the ninetieth day after it shall
have become a |aw, provided, however, that effective imediately, the
department of nental hygi ene shall be authorized to adopt any rules and
regul ati ons deened necessary to effect the provisions of this act.



