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STATE OF NEW YORK

8330
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
June 13, 2011

Introduced by M of A WEI SENBERG, ORTIZ, LENTOL, BING -- read once and
referred to the Conmttee on Mental Health

AN ACT to anend the nental hygiene law, in relation to creating an abuse
prevention notification system

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The nental hygiene |law is anmended by addi ng a new section
16.34 to read as foll ows:

S 16. 34 CERTAI N | NFORVATI ON REGARDI NG PERSONS WORKI NG WTH PECPLE W TH
DEVELOPMENTAL DI SABI LI Tl ES.

(A) | F THE OFFI CE RECEI VES A REQUEST FOR CRI M NAL HI STORY | NFORMATI ON
FOR A PROSPECTIVE EMPLOYEE OR VOLUNTEER PURSUANT TO SECTION EIGHT
HUNDRED FORTY-FI VE-B OF THE EXECUTI VE LAW AND THE OFFI CE HAS ON FILE A
SUBSTANTI ATED REPORT THAT THE PROSPECTI VE EMPLOYEE OR VOLUNTEER ENGAGED
IN BEHAVI OR THAT CONSTI TUTED ABUSE OR SERI OQUS NEGLECT OF A PATI ENT OR
CONSUMER | N A PROGRAM LI CENSED, OPERATED, OR CERTIFIED BY THE OFFI CE,
THE OFFICE SHALL FURNI SH A SUMVARY OF SUCH REPORT OR REPORTS TOGETHER
W TH ANY WRI TTEN RESPONSE FROM THE EMPLOYEE OR VOLUNTEER REFERRED TO I N
SUBDIVISION (€ OF THI'S SECTION, TO THE PROVI DER THAT REQUESTED THE
CRI M NAL HI STORY | NFORMATI ON W TH RESPECT TO SUCH PROSPECTI VE EMPLOYEE
OR VOLUNTEER. THE OFFI CE SHALL PROVI DE SUCH SUMVARY REPORT AND RESPONSE,
| F ANY, TO THE AUTHORI ZED PERSON AS DEFI NED | N PARAGRAPH (B) OF SUBDI VI -
SION  ONE OF SECTI ON El GHT HUNDRED FORTY- FI VE-B OF THE EXECUTI VE LAW AND
AT THAT SAME TI ME FURNI SH SUCH DOCUMENTS TO THE PROSPECTI VE EMPLOYEE OR
VOLUNTEER AT THE ADDRESS FOR SUCH PERSON LI STED ON THE REQUEST.

(B) THE SUMMARY REPORT PROVIDED BY THE OFFICE TO A PROVI DER OF
SERVI CES PURSUANT TO SUBDI VISION (A) OF THI'S SECTI ON SHALL BE RECEI VED
BY THE PROVI DER SUBJECT TO THE CONFI DENTI ALI TY PROVI SI ONS OF SUBDI VI SI ON
SEVEN OF SECTI ON El GHT HUNDRED FORTY- FI VE-B OF THE EXECUTI VE LAW

(© WHEN THE OFFI CE RECElI VES A SUBSTANTI ATED REPORT | NDI CATI NG THAT AN
EMPLOYEE OR VOLUNTEER ENGAGED | N BEHAVI OR THAT CONSTI TUTES ABUSE OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SERI QUS NEGLECT, THE OFFI CE SHALL PROVIDE SUCH EMPLOYEE OR VOLUNTEER
WTH WRITTEN NOTIFI CATION THAT HE OR SHE MAY OBTAI N AND REVI EW THE
SUMVARY REPORT AND SUBM T A WRI TTEN STATEMENT | N RESPONSE TO THE SUMVARY
REPORT PURSUANT TO REGULATI ONS AND PROCEDURES ESTABLI SHED BY THE OFFI CE.
| F THE OFFI CE RECEI VES SUCH WRI TTEN STATEMENT, THE OFFI CE SHALL TRANSM T
SUCH WRI TTEN STATEMENT TO ANY PROVI DER TOGETHER W TH THE SUMVARY REPORT
PROVI DED PURSUANT TO THI S SECTI ON.

(D) THE OFFI CE SHALL ESTABLI SH AN APPEALS PROCESS BY VWH CH AN EMPLOYEE
OR VOLUNTEER MAY CHALLENGE THE DETERM NATI ON THAT A REPORT |'S SUBSTANTI -
ATED, WTH A DE NOVO STANDARD OF REVI EW THE APPEALS PROCESS SHALL NOT
ADDRESS OR REVERSE ANY TERM NATI ON OF EMPLOYMENT THAT MAY HAVE OCCURRED
DUE TO THE REPORT, BUT SHALL ADDRESS WHETHER FUTURE POTENTI AL EMPLOYERS
RECEI VE A SUBSTANTI ATED REPORT WHEN REQUESTI NG CRI M NAL HI STORY | NFORVA-
TI ON.

(E) THE OFFI CE SHALL ESTABLI SH A PROCESS FOR EXPUNG NG A SUBSTANTI ATED
REPORT FROM A PERSON'S RECORD. A PERSON MAY APPLY FOR EXPUNGA NG THE
SUBSTANTI ATED REPORT FROM HI'S OR HER RECORD AFTER A PERI OD OF FI VE YEARS
FROM THE FI LI NG OF THE REPORT. THE PERSON SHALL AFFI RVATI VELY DEMON-
STRATE TO THE COW SSI ONER CLEAR AND CONVI NCI NG EVI DENCE OF REHABI LI -
TATI ON.

(F) FOR THE PURPCSES OF THI' S SECTI ON THE FOLLON NG TERMS SHALL HAVE
THE FOLLOW NG MEANI NGS:

1. "ABUSE" SHALL MEAN PHYSI CAL ABUSE, SEXUAL ABUSE, OR PSYCHOLOG CAL
ABUSE; AND

2. "SERI QUS NEGLECT" SHALL MEAN THE | NTENTI ONAL ACTS OR OM SSI ONS THAT
ENDANGER THE LI FE OR HEALTH OF A PERSON RECEI VI NG SERVI CES.

3. "SUBSTANTI ATED REPORT" SHALL MEAN THAT, AFTER | NVESTI GATI ON, THE
COW SSI ON ON QUALI TY CARE AND ADVOCACY FOR PERSONS W TH DI SABI LI TI ES OR
THE OFFICE HAS DETERM NED, IN WRI TING THAT A REPORT FI LED BY SUCH
COW SSI ON, BY THE OFFI CE, OR BY A PROVIDER CERTIFIED BY THE OFFI CE,
MEETS THE CRITERIA OF ABUSE OR SERI OQUS NEGLECT, AS DEFINED IN THI S
SECTI ON, OF A PATI ENT OR CONSUMER I N A PROGRAM LI CENSED, OPERATED, OR
CERTIFIED BY THE OFFICE AND THAT THE REPORT AND CREDI BLE | NFORMATI ON
SUBM TTED SUPPORT THE RELEVANT ALLEGATI ONS I N THE REPORT.

(G NOTHING IN THI'S SECTI ON SHALL BE | NTERPRETED TO LIM T THE OFFICE' S
ABI LI TY TO | NVESTI GATE ABUSE, NEGLECT OR MALTREATMENT, WHETHER | NTEN-
TI ONAL OR UNI NTENTI ONAL, UNDER CURRENT LAW OR REGULATI ONS.

S 2. Section 16.19 of the nental hygiene |aw is anmended by adding a
new subdi vision (e) to read as foll ows:

(E) THE COW SSI ONER SHALL PROMULGATE RULES AND REGULATI ONS REQUI RI NG
THAT WHEN THE OFFICE OR A PROVI DER LI CENSED, CERTIFI ED OR OPERATED BY
THE OFFICE CONDUCTS AN | NVESTI GATI ON REGARDI NG POTENTI AL ABUSE,
MALTREATMENT OR NEGLECT OF A PERSON RECEI VI NG SERVI CES, ANY AFFECTED
EMPLOYEE OR VOLUNTEER SHALL BE PROVI DED A COPY OF REGULATI ONS AND PROCE-
DURES GOVERNI NG SUCH | NVESTI GATI ONS AND, | N WRI TI NG NOTI FY THE EMPLOYEE
OR VOLUNTEER SUBJECT OF THE | NVESTI GATION OF THE RIGHT AND PROCEDURES
FOR OBTAINING AND RESPONDI NG TO ANY REPORT FI LED BY THE PROVI DER W TH
THE OFFI CE | N ACCORDANCE W TH THI S SECTI ON.

S 3. Paragraph 1 of subdivision (c) of section 45.07 of the nental
hygi ene |aw, as amended by chapter 192 of the | aws of 2010, is anended
to read as foll ows:

1. Establish procedures to assure ef fective i nvestigation of
conplaints of patients and their parents or |egal guardi ans and enpl oy-
ees of nental hygiene facilities affecting such patients including alle-
gations of patient abuse or mstreatnent, including all reports of abuse
or neglect of children in residential care as defined in paragraphs (Qg),
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(h) and (i) of subdivision four of section four hundred twelve-a of the
social services law, except such facilities or prograns enunerated in
par agraph (j) of subdivision four of such section, and nade pursuant to
title six of article six of such law. Such procedures shall include but
not be limted to receipt of witten conplaints, interviews of persons,
patients and enployees and on-site nonitoring of conditions. In addi-
tion, the comm ssion shall establish procedures for the speedy and
i mpartial review of patient abuse and m streatnent allegations called to
its attention. No conplaint, report or allegation shall be declined by
t he conmi ssion solely because the conplaint, report or allegation is
made anonynously. WHEN CONDUCTI NG AN | NVESTI GATI ON PURSUANT TO THI S
SECTI ON, THE COWM SSI ON SHALL PROVI DE ANY AFFECTED EMPLOYEE OR VOLUNTEER
WTH A COPY OF THI S SECTI ON AND THE REGULATI ONS AND PROCEDURES GOVERNI NG
SUCH | NVESTI GATI ONS AND, I N WRI TI NG, NOTI FY THE EMPLOYEE OR VOLUNTEER OF
THE | NVESTI GATI ON AND OF THE RIGHT AND PROCEDURES FOR OBTAINING AND
RESPONDI NG TO ANY REPORT FILED BY THE COW SSI ON W TH THE APPLI CABLE
OFFI CE | N ACCORDANCE W TH THI S SECTI ON

S 4. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw, provided, however,
that effective i Mmediately the conmm ssioner of devel opnental disabili-
ties and the commi ssioner of nental health may adopt, amend, suspend or
repeal rules or regulations and take other actions prior to and in prep-
aration for the tinely inplenmentation of this act on its effective date.



