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STATE OF NEW YORK

8236
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
June 8, 2011

Introduced by M of A WRIGHT -- read once and referred to the Commttee
on Labor

AN ACT to amend the labor law, in relation to enacting the broadcast
enpl oyees' freedomto work act; and to repeal <certain provisions of
such law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "broadcast
enpl oyees' freedomto work act”.

S 2. Section 202-k of the labor law is REPEALED and a new section
202-k is added to read as foll ows:

S 202- K. PROTECTI ON OF PERSONS EMPLOYED | N THE BROADCAST | NDUSTRY. 1.
DEFI NI TI ONS. FOR THE PURPCSES OF THI S SECTI ON

(A) " BROADCASTI NG | NDUSTRY EMPLOYER' | NCLUDES (1) TELEVI SI ON STATI ONS
OR NETWORKS, RADI O STATI ONS OR NETWORKS, OR CABLE STATI ONS OR NETWORKS,
(1) I NTERNET OR SATELLI TE- BASED SERVI CES SI M LAR TO A BROADCAST STATI ON
OR NETWORK AND THAT PROVI DE COVERED BROADCASTI NG SERVI CES, AND (111) ANY
OTHER ENTI TY THAT PROVI DES COVERED BROADCASTI NG SERVI CES

(B) " COVERED BROADCASTI NG SERVI CES" SHALL MEAN THE PROVI SI ON OF BROAD-
CASTING SERVICES SUCH AS NEWS, WEATHER, TRAFFIC, SPORTS, OR ENTER-
TAI NVENT REPORTS, OR OTHER FORMS OF CONTENT PROGRAMM NG,  PROVI DED THAT
FOR PURPCSES OF THIS SECTION, AN ENTITY SHALL NOT BE PRESUMED TO BE
ACTI VELY ENGAGED IN THE PROVISION OF COVERED BROADCASTI NG SERVI CES
UNLESS AT LEAST THI RTY PERCENT OF | TS ASSETS OR EMPLOYEES ARE DEDI CATED
PRI MARI LY TO THE PROVI SI ON OF SUCH SERVI CES.

(©) "BROADCAST EMPLOYEE" SHALL MEAN (1) ANY ONAIR EMPLOYEE OR (I1)
OFF-AIR EMPLOYEE OF A BROADCASTI NG | NDUSTRY EMPLOYER PROVI DI NG DI RECT
SUPPORT OR SERVI CES TO ANY ON- Al R EMPLOYEE, EXCLUDI NG MANAGEMENT EMPLOY-
EES.

(D) "MANAGEMENT EMPLOYEE' SHALL MEAN AN EMPLOYEE (1) WHOSE PRI MARY
DUTY CONSI STS OF THE MANAGEMENT OF THE ENTERPRI SE | N VHI CH SUCH | NDI VI D-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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UAL IS EMPLOYED OR OF A CUSTOVARI LY RECOGNI ZED DEPARTMENT OR SUBDI VI S| ON
THEREOF;, (I1) WHO CUSTOVMARI LY AND REGULARLY DI RECTS THE WORK OF TWDO OR
MORE OTHER EMPLOYEES THEREIN;, (I111) WHO HAS AUTHORITY TO HRE OR FIRE
OTHER EMPLOYEES OR MAKE SUGGESTI ONS AND RECOVMENDATI ONS AS TO HI RI NG OR
FI' RING AND AS TO THE ADVANCEMENT AND PROMOTI ON OR ANY OTHER CHANGE OF
STATUS OF EMPLOYEES; AND (1V) WHO CUSTOVARI LY AND REGULARLY EXERCI SES
DI SCRETI ONARY POVERS.

(E) "REQUIRE AS A CONDI TI ON OF EMPLOYMENT" SHALL MEAN TO | MPCSE ON ANY
BROADCAST EVMPLOYEE A COVENANT NOT TO COWETE AS AN EXPRESS MANDATORY
OBLIGATION IN CONNECTION WTH (1) AN OFFER OF EMPLOYMENT OR PROPOSED
CONTRACT FOR EMPLOYMENT OR REEMPLOYMENT OR (I1) CONTINUED EMPLOYMENT;
PROVI DED THAT THE GRANT OF ANY AWARD OR BENEFI T THE FORFElI TURE OF VWH CH
MAY RESULT FROM A BREACH OF A COVENANT NOT' TO COWETE SHALL NOT' BE
DEEMED TO | MPOSE ON ANY BROADCAST EMPLOYEE A COVENANT NOT' TO COMPETE.

(F) "COVENANT NOT TO COWPETE" SHALL MEAN ANY CONDI TI ON OF EMPLOYMENT
FALLI NG W THI N THE PROVI SI ONS OF SUBDI VI SION TWO OF THI S SECTI ON.

2. NONCOWPETI TI ON. A BROADCASTI NG | NDUSTRY EMPLOYER SHALL NOT REQUI RE
AS A CONDITION OF EMPLOYMENT, WHETHER | N AN EMPLOYMENT CONTRACT OR
OTHERW SE, THAT A BROADCAST EMPLOYEE OR PROSPECTI VE BROADCAST EMPLOYEE
REFRAI N FROM OBTAI NI NG EMPLOYMENT:

(A) I N ANY SPECI FI ED GEOGRAPHI C AREA,

(B) FOR A SPECIFIC PERIOD OF TI ME; OR

(© WTH ANY PARTI CULAR EMPLOYER OR I N ANY PARTI CULAR | NDUSTRY;

IN EACH CASE, AFTER THE CONCLUSI ON OF EMPLOYMENT W TH SUCH BROADCASTI NG
| NDUSTRY EMPLOYER. THIS SECTION SHALL NOT APPLY TO PREVENTING THE
ENFORCEMENT OF SUCH A COVENANT DURING THE TERM OF AN EMPLOYMENT
CONTRACT.

3. EXCLUSIONS. THI' S SECTI ON SHALL NOT PREVENT:

(A) THE ENFORCEMENT BY A BROADCASTI NG | NDUSTRY EMPLOYER OF SUCH A
COVENANT NOT' TO COWPETE DURI NG THE REMAI NI NG TERM OF EMPLOYMENT AS SET
FORTH I N AN EVMPLOYMENT AGREEMENT BETWEEN A BROADCAST EMPLOYEE AND A
BROADCASTI NG | NDUSTRY EVMPLOYER, | N THE EVENT THAT THE EMPLOYMENT OF THE
BROADCAST EMPLOYEE |'S TERM NATED FOR ANY REASON,

(B) THE ENFORCEMENT BY A BROADCASTI NG | NDUSTRY EMPLOYER OF A COVENANT
NOT' TO COWETE, NOT REQUI RED AS A CONDI TI ON OF EMPLOYMENT, BUT AGREED TO
BY A BROADCAST EMPLOYEE |IN EXCHANGE FOR ADDI TI ONAL AND | NDEPENDENT
CONS| DERATI ON SUCH AS SEVERANCE OR ANY OTHER POST- TERM NATI ON BENEFI T OR
ARRANGEMENT;

(© THE ENFORCEMENT BY A BROADCASTI NG | NDUSTRY EMPLOYER COF AN EXCLU
SIVE GOOD-FAI TH NEGOTI ATI ON  PROVI SI ON UNDER WHI CH, DURI NG THE TERM OF
EVMPLOYMENT AND FOR A REASONABLE PERI OD (BUT I N ANY EVENT AT LEAST NI NETY
DAYS FROM THE TERM NATI ON OF A BROADCAST EMPLOYEE' S EMPLOYMENT AGREEMENT
OR ARRANGEMENT), SUCH BROADCAST EMPLOYEE HAS AGREED TO NEGOTI ATE EXCLU-
SI VELY AND IN GOOD FAITH WTH H S OR HER EMPLOYER OR FORMER EMPLOYER ( AS
THE CASE MAY BE) BEFORE ENTERI NG | NTO NEGOTI ATI ONS W TH, OR ACCEPTI NG
EMPLOYMENT W TH, ANY OTHER PARTY;,

(D) THE ENFORCEMENT BY A BROADCASTI NG | NDUSTRY EMPLOYER OF A RIGHT OF
FI RST REFUSAL UNDER WHI CH, FOR A REASONABLE PERI OD (BUT I N ANY EVENT AT
LEAST NI NETY DAYS FROM THE TERM NATI ON OF A BROADCAST EMPLOYEE' S EMPLOY-
MENT AGREEMENT OR ARRANGEMENT), SUCH BROADCAST EMPLOYEE HAS AGREED TO
(1) PROVIDE H'S OR HER FORVER EMPLOYER W TH NOTI CE OF THE MATERI AL TERMS
OF ANY OTHER OFFER OF EMPLOYMENT; (11) PROVIDE HS OR HER FORMER EMPLOY-
ER WTH A RIGAT TO MATCH THAT OFFER, AND (I11) ACCEPT A MATCH NG OFFER
MADE BY THE FORMER EMPLOYER;
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(E) THE ENFORCEMENT BY A BROADCASTING | NDUSTRY EMPLOYER OR ANY
POST- CONTRACTUAL RESTRI CTI ON FOR A BROADCAST EMPLOYEE EARNI NG MORE THAN
ONE HUNDRED THOUSAND DOLLARS ANNUALLY; OR

(F) THE ENFORCEMENT BY A BROADCASTING | NDUSTRY EMPLOYER OF ANY
POST- CONTRACTUAL CONFI DENTI ALITY OR NON- DI SCLOSURE PROVISION IN THE
BROADCAST EMPLOYEE' S CONTRACT.

4. DANAGES. ANY PERSON WHO VI OLATES THI S SECTI ON SHALL BE Cl VI LLY
LI ABLE TO A BROADCAST EMPLOYEE FOR DI RECT AND ACTUAL DAMAGES ONLY (AND
NOT CONSEQUENTI AL OR PUNI Tl VE DAMAGES), AS WELL AS ATTORNEY' S FEES AND
COSTS.

S 3. Waiver. The protections provided by section 202-k of the |abor
law, as added by section two of this act, nay not be waived, and any
cl ause, covenant or agreenent to wai ve such prohibition shall be nul
and void and nay not be enforced against the parties in any court or
ot her jurisdiction.

S 4. This act shall take effect inmediately; provided that the
provi sions of this act are retroactive and shall apply only to contracts
entered into, renewed, or extended on or after August 5, 2008; provided
further that the provisions of this section shall not apply to any
broadcasti ng i ndustry enpl oyer seeking to enforce a witten covenant not
to conpete that was in effect prior to August 5, 2008 and that has not
ot herwi se been renewed or extended after such date, regardl ess of wheth-
er the term nation of enploynment of a broadcast enpl oyee occurs prior to
or after the effective date of this act.



