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STATE OF NEW YORK

8192
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
June 6, 2011

Introduced by M of A  SCH MM NCGER -- read once and referred to the
Committee on Environnmental Conservation

AN ACT to anend the navigation law, in relation to responsible parties
for petroleum contamnated sites and incentives to parties who are
willing to renedi ate petrol eum contam nated sites

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (a) of subdivision 2 of section 176 of the navi-
gation | aw, as anended by chapter 584 of the laws of 1992, is anmended to
read as foll ows:

(a) Upon the occurrence of a discharge of petroleum the departnent
shall respond pronptly and proceed to cleanup and renove the discharge
in accordance wth environnmental priorities or may, at its discretion,
direct the discharger to pronptly cleanup and renove the discharge. | F
A PERSON THE DEPARTMENT DEEMS A DI SCHARGER, AND THUS DI RECTS TO CLEANUP
AND REMOVE THE DI SCHARGE PURSUANT TO THI S SECTI ON PRESENTS THE DEPART-
MENT WTH EVIDENCE THAT A THI RD PARTY | S SOLELY RESPONSI BLE FOR THE
DI SCHARGE AND REQUESTS THE DEPARTMVENT TO DETERM NE WHETHER THE EVI DENCE
ESTABLI SHES THE THI RD PARTY IS I N FACT SOLELY RESPONSI BLE, THE DEPART-
MENT SHALL, W TH N THI RTY DAYS OF RECElI PT OF SUCH REQUEST, DETERM NE |IN
VWRI TI NG El THER THAT THE THI RD PARTY: (I) SHALL BE DEEMED A DI SCHARGER BY
THE DEPARTMENT, AND SHALL BE DI RECTED TO UNDERTAKE THE CLEANUP AND
REMOVAL OF THE DI SCHARGE; OR (I11) WLL NOT BE DEEMED A DI SCHARGER BY THE
DEPARTMENT BECAUSE THE | NFORMATI ON PRESENTED DOES NOT ESTABLISH THE
RESPONSI BI LITY OF THE TH RD PARTY BY A PREPONDERANCE OF THE EVI DENCE
The departnent shall be responsible for cleanup and renoval or as the
case my be, for retaining agents and contractors who shall operate
under the direction of that departnment for such purposes. |nplenentation
of cleanup and renoval procedures after each discharge shall be
conducted in accordance wth environnental priorities and procedures
establ i shed by the departnent.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 2. Subdivisions 1 and 2 of section 180 of the navigation |aw, subdi-
vision 1 as added by chapter 845 of the laws of 1977 and subdivision 2
as anended by chapter 672 of the |aws of 1991, are anmended to read as
fol | ows:

1. To represent the state in neetings with the alleged di scharger OR
DI SCHARGERS and cl ai mants concerning liability for the discharge and
amount of the clains, AND, |IF THERE IS MORE THAN ONE DI SCHARGER I N A
MEETI NG TO APPORTI ON LI ABI LI TY FOR THE DI SCHARGE;

2. To determne if hearings are needed to settle particular clains
filed by injured persons AND TO APPORTI ON LI ABI LI TY BETWEEN AND AMONG
DI SCHARGERS;

S 3. Subdivision 1 of section 181 of the navigation |aw, as anended by
chapter 712 of the laws of 1989, is amended to read as foll ows:

1. (A) Any person who has discharged petroleum shall be strictly
liable, wthout regard to fault, for all cleanup and renoval costs and
all direct and indirect damages, no natter by whom sustai ned, as defined
in this section, UNLESS THE LIABILITY LIMTATION AS DESCRI BED UNDER
PARAGRAPH (B) OF THIS SUBDI VI SION APPLIES. In addition to cleanup and
renoval costs and danages, any such person who is notified of such
rel ease and who did not undertake rel ocation of persons residing in the
area of the discharge in accordance with paragraph (c) of subdivision
seven of section one hundred seventy-six of this article, shall be
liable to the fund for an anobunt equal to two tines the actual and
necessary expense incurred by the fund for such relocation pursuant to
section one hundred seventy-seven-a of this article.

(B) (1) ANY PERSON WHO AGREES TO REMEDI ATE THE DI SCHARGE TO THE SATI S-
FACTI ON OF THE DEPARTMENT, AND | N CONFORMANCE WTH THIS ARTICLE, SHALL
BE ENTITLED TO RECEIVE LIABILITY LIMTATION SUCH AGREEMENT SHALL BE
CALLED THE LI ABILITY LIMTATION AGREEMENT AND SHALL BE WRITTEN AND
EXECUTED BY BOTH THE DEPARTMENT AND SUCH PERSON. AFTER EXECUTI ON OF THE
LI ABI LI TY LI M TATI ON AGREEMENT, SUCH PERSON SHALL NOT BE LI ABLE TO THE
STATE UPON ANY STATUTORY OR COMMON LAW CAUSE OF ACTI ON, ARI SING QUT OF
THE PRESENCE OF ANY CONTAM NATION IN, ON, OR EMANATING FROM THE SITE
THAT WAS THE SUBJECT OF THE LIABILITY LIMTATION, EXCEPT THAT SUCH
PERSON SHALL NOT RECEI VE A RELEASE FOR NATURAL RESOURCE DAMAGES THAT MAY
BE AVAI LABLE UNDER LAW THE LI ABILITY LI M TATION SHALL APPLY TO ALL
SUCCESSORS | N OANERSHI P OF THE PROPERTY AND TO ALL PERSONS WHO LEASE THE
PROPERTY OR WHO ENGAGE | N OPERATI ONS ON THE PROPERTY, PROVI DED THAT SUCH
PERSONS ACT WTH DUE CARE AND I N GOOD FAI TH TO ADHERE TO THE REQUI RE-
MENTS OF THE LI ABILITY LI M TATI ON AGREEMENT.

(1) ALIABILITY LI MTATI ON AGREEMENT AND THE PROTECTIONS | T AFFORDS
SHALL NOT APPLY TO ANY DI SCHARGE THAT OCCURS SUBSEQUENT TO THE EXECUTI ON
OF THE LI ABILITY LI M TATI ON AGREEMENT, NOR SHALL A LIABILITY LI M TATI ON
AGREEMENT AND THE PROTECTI ONS | T AFFORDS RELI EVE ANY PERSON OF THE OBLI -
GATIONS TO COVPLY IN THE FUTURE WTH LAWS AND REGULATIONS. THE STATE
NONETHELESS SHALL RESERVE ALL OF I TS RI GHTS CONCERNI NG AND SUCH LI ABI L-
ITY LIMTATION SHALL NOT EXTEND TO, ANY FURTHER | NVESTI GATI ON AND/ OR
REMEDI ATI ON THE DEPARTMENT DEEMS NECESSARY DUE TO FRAUD, NONCOWPLI ANCE
WTH THE TERMS THAT FORVED THE LIABILITY LI M TATI ON AGREEMENT, OR A
VWRI TTEN FI NDI NG BY THE DEPARTMENT THAT A CHANGE |IN AN ENVI RONMENTAL
STANDARD, FACTOR, OR CRITERION UPON WH CH THE LIABILITY LI M TATI ON
AGREEMENT WAS BASED WOULD RENDER REMEDI ATION ACTIVITIES NO LONGER
PROTECTI VE OF PUBLI C HEALTH OR THE ENVI RONMENT. NOTHI NG IN THI' S SECTI ON
SHALL AFFECT THE LI ABILITY OF THE PERSON RESPONSI BLE FOR SUCH PERSON S
OMNN ACTS OR OM SSI ONS CAUSI NG WRONGFUL DEATH OR PERSONAL | NJURY. NOTHI NG
IN THI' S SECTI ON SHALL AFFECT THE LI ABI LI TY OF ANY PERSON W TH RESPECT TO
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ANY ClIVIL ACTI ON BROUGHT BY A PARTY OTHER THAN THE STATE. THE PROVI SI ONS
OF THI'S SECTI ON SHALL NOT AFFECT AN ACTION OR A CLAIM | NCLUDI NG A STAT-
UTORY OR COMMON LAW CLAI M FOR CONTRI BUTI ON OR | NDEMNI FI CATI ON, THAT SUCH
PERSON HAS OR MAY HAVE AGAI NST A THI RD PARTY.

S 4. Section 183 of the navigation |aw, as added by chapter 845 of the
| aws of 1977, is anended to read as foll ows:

S 183. Settlements. The admnistrator shall attenpt to pronote and
arrange a settlenent between the claimant and the person OR PERSONS
responsible for the discharge. |If the source of the discharge can be

deternmined and liability is conceded, the <clainmant and the alleged
di scharger OR DI SCHARGERS may agree to a settlenent which shall be fina

and binding upon the parties and which will waive all recourse agai nst
the fund. TO THE EXTENT AN ALLEGED DI SCHARGER PRESENTS EVI DENCE TO THE
ADM NI STRATOR THAT ANOTHER PARTY | S WHOLLY OR PARTI ALLY RESPONSI BLE FOR
THE CLAIM AND REQUESTS THE ADM NI STRATOR TO CONSIDER WHETHER SUCH
| NFORMATI ON PRESENTED ESTABLI SHES BY A PREPONDERANCE OF THE EVI DENCE
THAT THE THI RD PARTY IS IN FACT WHOLLY OR PARTIALLY RESPONSIBLE, THE
ADM NI STRATOR W THI N THI RTY DAYS OF RECEI PT OF SUCH REQUEST SHALL EI THER
DETERM NE: (1) INWITING |F THE TH RD PARTY SHALL BE DEEMED AN ADDI -
TI ONAL DI SCHARGER TO ANY PENDI NG OR ANTICI PATED CLAIM OR (2) IF AN
ADM NI STRATI VE HEARI NG AS TO LI ABILITY I S NECESSARY

S 5. This act shall take effect immediately.



