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STATE OF NEW YORK

7684
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
May 13, 2011

Introduced by M of A SALADINO BURLING M MLLER, RA -- Milti-Spon-
sored by -- M of A CASTELLI, GRAF, McDONOUGH, MLAUGHLIN -- read
once and referred to the Conmttee on Codes

AN ACT to anend the penal law, in relation to establishing the offense
of endangering the welfare of a child in a sexual manner; to amend
the penal Ilaw and the correction law, in relation to sentencing for
certain sexual offenses; and to repeal certain provisions of the pena
|l aw rel ating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subparagraph (ii) of paragraph (a) of subdivision 3 and
subdi vision 5 of section 70.00 of the penal |law, subparagraph (ii) of
paragraph (a) of subdivision 3 as anended by chapter 107 of the | aws of
2006 and subdivision 5 as anended by chapter 482 of the laws of 2009,
are amended to read as foll ows:

(ii) For a class A Il felony, such m ninum period shall not be |ess
than three years nor nore than eight years four nonths, except that for
the class A-Il felony of predatory sexual assault as defined in section
130.95 of this chapter [or the class A-Il felony of predatory sexua

assault against a child as defined in section 130.96 of this chapter,]
such m ni mum period shall be not |less than ten years nor nore than twen-
ty-five years AND FOR THE CLASS A-11 FELONY OF PREDATORY SEXUAL ASSAULT
AGAI NST A CHI LD AS DEFINED I N SECTI ON 130.96 OF TH'S CHAPTER SUCH M NI -
MUM PERI OD SHALL BE NOT LESS THAN TWENTY- FI VE YEARS AND THE MAXI MUM TERM
SHALL BE LI FE | MPRI SONVENT.

5. Life inprisonnent wthout parole. Notw thstanding any ot her
provision of law, a defendant sentenced to life inprisonnent wthout
parole shall not be or beconme eligible for parole or conditiona
rel ease. For purposes of conmtnent and custody, other than parole and
condi tional release, such sentence shall be deenmed to be an indeterm -
nate sentence. A defendant nay be sentenced to life inprisonnent wth-
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out parole, |IN ACCORDANCE W TH THE PROCEDURES PROVI DED BY LAW FOR | MPCS-
I NG SUCH A SENTENCE, EI THER (A) upon conviction for the crime of nurder
in the first degree as defined in section 125.27 of this chapter [and in
accordance with the procedures provided by |law for inposing a sentence
for such crinme]; OR (B) UPON CONVI CTION OF A VI OLENT FELONY OFFENSE AS
DEFINED |IN SUBDIVISION ONE OF SECTION 70.02 OF THI S ARTI CLE WHEN SUCH
DEFENDANT HAS PREVI QUSLY BEEN SUBJECTED TO TWO OR MORE PREDI CATE VI OLENT
FELONY CONVI CTI ONS AS DEFI NED | N PARAGRAPH (B) OF SUBDIVISION ONE OF
SECTION 70.04 OF TH'S ARTICLE. A defendant nust be sentenced to life
i mpri sonment w thout parole upon conviction for the crine of terrorism
as defined in section 490.25 of +this chapter, where the specified
of fense the defendant commtted is a class Al felony; the crinme of
crimnal possession of a chem cal weapon or biological weapon in the
first degree as defined in section 490.45 of this chapter; or the crine
of crimnal use of a chem cal weapon or biological weapon in the first
degree as defined in section 490.55 of this chapter; provided, however,
that nothing in this subdivision shall preclude or prevent a sentence of
death when the defendant is also convicted of the crine of nmurder in the
first degree as defined in section 125.27 of this chapter, OR 1S ALSO
CONVI CTED OF A VI OLENT FELONY OFFENSE AS DEFINED IN SUBDI VISION ONE OF
SECTION 70.02 OF TH'S ARTI CLE WHEN SUCH DEFENDANT HAS PREVI OQUSLY BEEN
SUBJECTED TO TWO OR MORE PREDI CATE VI OLENT FELONY CONVI CTI ONS AS DEFI NED
| N PARAGRAPH (B) OF SUBDI VI SION ONE OF SECTION 70.04 OF THIS ARTICLE. A
def endant nust be sentenced to life inprisonnent wthout parole upon
conviction for the crine of murder in the second degree as defined in
subdi vision five of section 125.25 of this chapter or for the crinme of
aggravated nurder as defined in subdivision one of section 125.26 of
this chapter. A defendant nay be sentenced to life inprisonnent wthout
parol e wupon conviction for the crine of aggravated nmurder as defined in
subdi vi sion two of section 125.26 of this chapter.

S 2. Paragraph (a) of subdivision 4 of section 70.06 of the penal |aw,
as anmended by chapter 107 of the laws of 2006, is anmended to read as
fol | ows:

(a) The mninmum period of inprisonnment for a second fel ony of fender
convicted of a class A-Il felony nmust be fixed by the court at no |ess
than six years and not to exceed twelve and one-half years and nust be
specified in the sentence, except that for the class A-Il felony of
predatory sexual assault as defined in section 130.95 of this chapter
[or the class A-Il felony of predatory sexual assault against a child as
defined in section 130.96 of this chapter,] such m ninum period shall be
not | ess than ten years nor nore than twenty-five years AND FOR THE
CLASS A-11 FELONY OF PREDATORY SEXUAL ASSAULT AGAI NST A CHI LD AS DEFI NED
IN SECTION 130.96 OF THI S CHAPTER SUCH M NI MUM PERI OD SHALL BE NOT LESS
THAN TVENTY- FI VE YEARS AND THE MAXI MUM TERM SHALL BE LI FE | MPRI SONVENT

S 3. Subdivision 2 of section 70.08 of the penal Iaw, as added by
chapter 481 of the laws of 1978, is amended to read as foll ows:

2. Authorized sentence. Wen the court has found, pursuant to the
provi sions of the crimnal procedure law, that a person is a persistent
violent felony offender the court mnust inpose [an indeterm nate sentence
of inprisonnent, the maxinumterm of which shall be life inprisonnent.
The m ni mum period of inprisonment under such sentence nust be in
accordance wth subdivision three of this section] A SENTENCE OF LI FE
| MPRI SONMENT W THOUT PAROLE PURSUANT TO SECTION 70.00 OF THI S ARTI CLE

S 4. Subdivision 3 of section 70.08 of the penal |aw is REPEALED

S 5. Subdivision 1 of section 70.40 of the penal law is anended by
addi ng a new paragraph (d) to read as foll ows:
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(D) A PERSON WHO HAS BEEN PAROCLED AFTER SERVI NG A SENTENCE OF | MPRI -
SONMVENT FOR THE CRI ME OF PREDATORY SEXUAL ASSAULT AGAINST A CH LD AS
DEFI NED | N SECTI ON 130.96 OF THI S CHAPTER SHALL BE UNDER THE SUPERVI SI ON
OF THE STATE BOARD OF PAROLE FOR THE DURATI ON OF THEI R LI FETI ME

S 6. Paragraphs (d), (f), (g) and (i) of subdivision 2-a of section
70. 45 of the penal law, as added by chapter 7 of the laws of 2007, are
amended to read as foll ows:

(d) not less than three years nor nore than ten years whenever a
deterninate sentence is inposed pursuant to subdivision three of section
70.02 of this article upon a conviction of a class D or class E violent
felony sex offense as defined in paragraph (b) of subdivision one of
section 70.80 of this article; PROVIDED, HOMNEVER, THAT WHEN THE
CONVI CTI ON WAS FOR THE COWM SSI ON OF SEXUAL ABUSE I N THE FI RST DEGREE AS
DEFI NED | N SECTI ON 130.65 WHEN THE VI CTI M WAS LESS THAN ELEVEN YEARS OF
AGE OR COURSE OF SEXUAL CONDUCT AGAINST A CHI LD IN THE SECOND DEGREE AS
DEFINED |IN SECTION 130.80 OF TH S CHAPTER, THE PERI OD OF POST- RELEASE
SUPERVI SI ON SHALL BE FOR LI FE

(f) not less than five years nor nore than twenty years whenever a
deterninate sentence is inposed pursuant to subdivision three of section
70.02 of this article upon a conviction of a class B violent felony sex
of fense as defined in section 70.80 of this article; PROVIDED, HONEVER
THAT WHEN THE CONVICTION WAS FOR THE COW SSI ON OF RAPE I N THE FI RST
DEGREE AS DEFI NED | N SECTI ON 130.35, CRIM NAL SEXUAL ACT IN THE FIRST
DEGREE AS DEFINED |IN SECTION 130.50, AGGRAVATED SEXUAL ABUSE | N THE
FI RST DEGREE AS DEFI NED I N SECTI ON 130. 70 OR COURSE OF SEXUAL CONDUCT
AGAI NST A CHI LD IN THE FI RST DEGREE AS DEFI NED I N SECTION 130.75 OF TH' S
CHAPTER, THE PERI OD OF POST- RELEASE SUPERVI SI ON SHALL BE FOR LI FE

(g) not less than five years nor nore than fifteen years whenever a
deternmi nate sentence of inprisonment is inposed pursuant to either
section 70.04, section 70.06, or subdivision five of section 70.80 of
this article upon a conviction of a class D or class E violent or non-
violent felony sex offense as defined in section 70.80 of this article;
PROVI DED, HOWEVER, THAT WHEN THE CONVI CTI ON WAS FOR THE COW SSION OF
SEXUAL ABUSE |IN THE FI RST DEGREE AS DEFI NED I N SECTI ON 130. 65 WHEN THE
VI CTI M WAS LESS THAN ELEVEN YEARS OF AGE OR COURSE OF SEXUAL CONDUCT
AGAINST A CH LD IN THE SECOND DEGREE AS DEFI NED I N SECTI ON 130.80 OF
TH S CHAPTER, THE PERI OD OF POST- RELEASE SUPERVI SI ON SHALL BE FOR LI FE

(i) such period shall be not |ess than ten years nor nore than twen-
ty-five years whenever a deterninate sentence of inprisonnent is inposed
pursuant to either section 70.04, section 70.06, or subdivision five of
section 70.80 of this article upon a conviction of a class B violent or
non-vi ol ent felony sex offense as defined in section 70.80 of this arti-
cle; PROVIDED, HOAEVER, THAT WHEN THE CONVI CTI ON WAS FOR THE COWM SSI ON
OF RAPE IN THE FI RST DEGREE AS DEFI NED | N SECTI ON 130. 35, CRI M NAL SEXU
AL ACT IN THE FI RST DEGREE AS DEFINED IN SECTION 130.50, AGGRAVATED
SEXUAL ABUSE I N THE FI RST DEGREE AS DEFI NED I N SECTI ON 130. 70 OR COURSE
OF SEXUAL CONDUCT AGAINST A CHILD IN THE FIRST DEGREE AS DEFINED IN
SECTION 130.75 OF TH S CHAPTER, THE PERI OD OF POST- RELEASE SUPERVI SI ON
SHALL BE FOR LI FE; and

S 7. The penal law is anended by adding a new section 260.09 to read
as foll ows:

S 260. 09 ENDANGERI NG THE WELFARE OF A CHI LD IN A SEXUAL MANNER

A PERSON 1S GULTY OF ENDANGERI NG THE WELFARE OF A CHI LD I N A SEXUAL
MANNER WHEN HE OR SHE COMM TS THE OFFENSE OF ENDANGERI NG THE WELFARE OF
A CH LD AND THE I NJURI QUS MANNER I N WHI CH HE OR SHE ACTED, OR THE OCCU-
PATI ON THE CHI LD WAS DI RECTED OR AUTHORI ZED TO ENGAGE IN, OR THE REASON
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FOR THE CH LD BEING DEEMED AN "ABUSED CHI LD', A "NEG.ECTED CH LD', A
"JUVENI LE DELI NQUENT" AND/ OR A "PERSON I N NEED OF SUPERVISION' IS OF A
SEXUAL NATURE.

ENDANGERING THE WELFARE OF A CHILD IN A SEXUAL MANNER IS A CLASS E
FELONY.

S 8. Section 260.11 of the penal |aw, as anended by chapter 89 of the
| aws of 1984, is anended to read as foll ows:

S 260. 11 Endangering the welfare of a child; corroboration.

A person shall not be convicted of endangering the welfare of a child
OR ENDANGERI NG THE WELFARE OF A CHILD IN A SEXUAL MANNER, or of an
attenpt to conmt the sane, upon the testinony of a victimwho is inca-
pabl e of consent because of nental defect or nental incapacity as to
conduct that constitutes an offense or an attenpt to commt an offense
referred to in section 130.16 OF THI S PART, w thout additional evidence
sufficient pursuant to section 130.16 OF THIS PART to sustain a
conviction of an offense referred to in section 130.16 OF TH S PART, or
of an attenpt to commt the sane.

S 9. Subparagraph (i) of paragraph (a) of subdivision 2 of section
168-a of the correction | aw, as anended by chapter 405 of the I|aws of
2008, is anmended to read as foll ows:

(i) a conviction of or a conviction for an attenpt to conmt any of
the provisions of sections 120.70, 130.20, 130.25, 130.30, 130.40,
130. 45, 130.60, 230.34, 250.50, 255.25, 255.26 [and], 255.27 AND 260. 09
or article two hundred sixty-three of the penal |law, or section 135.05,
135.10, 135.20 or 135.25 of such law relating to ki dnappi ng of f enses,
provi ded the victimof such kidnapping or related offense is |ess than
seventeen years old and the offender is not the parent of the victim or
section 230.04, where the person patronized is in fact |ess than seven-
teen years of age, 230.05 or 230.06, or subdivision two of section
230.30, or section 230.32 or 230.33 of the penal law, or (ii) a
conviction of or a conviction for an attenpt to commt any of the
provi sions of section 235.22 of the penal law, or (iii) a conviction of
or a conviction for an attenpt to conmit any provisions of the foregoing
sections committed or attenpted as a hate crinme defined in section
485.05 of the penal law or as a crine of terrorismdefined in section
490. 25 of such law or as a sexually notivated felony defined in section
130.91 of such law, or

S 10. Section 803 of the correction |aw is amended by addi ng a new
subdivision 1-a to read as foll ows:

1-A. A PERSON SERVI NG A DETERM NATE SENTENCE WHO |S SUBJECT TO THE
PERIOD OF POST-RELEASE SUPERVI SI ON ESTABLI SHED | N PARAGRAPH (D), (F),
(G OR (I) OF SUBDIVISION TWO- A OF SECTION 70.45 OF THE PENAL LAW SHALL
NOT BE ENTITLED TO ANY GOOD BEHAVI OR ALLOMNCE ESTABLI SHED IN THI S
SECTI ON.

S 11. This act shall take effect on the one hundred eightieth day
after it shall have becone a | aw, provided, however, that the anmendnents
to section 803 of the correction |aw nade by section ten of this act
shall survive the expiration and reversion of such section as provided
in subdivision d of section 74 of chapter 3 of the laws of 1995, as
amended.



