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STATE OF NEW YORK

7639
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
May 11, 2011

Introduced by M of A WEINSTEIN -- (at request of the Ofice of Court
Adm ni stration) -- read once and referred to the Cormittee on Judici-
ary

AN ACT to amend the famly court act, in relation to adjournments in
contenpl ati on of dism ssal and suspended judgnents in child protective
proceedings in the famly court

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1039 of the famly court act, as anended by chapter
707 of the laws of 1975, subdivisions (a), (b), (c), (d) and (e) as
anmended by chapter 41 of the laws of 2010 and subdivision (f) as amended
by chapter 601 of the laws of 1985, is anended to read as fol |l ows:

S 1039. Adjournment in contenplation of dismssal. (a) (lI) Prior to
[or upon] THE ENTRY OF a fact-finding [hearing] ORDER, the court nay,
upon a notion by [the petitioner with the consent of the respondent and]
ANY PARTY OR the child's attorney WTH THE CONSENT OF ALL PARTIES AND
THE CH LD S ATTORNEY, or upon its own notion with the consent of [the
petitioner, the respondent] ALL PARTIES and the child's attorney, order
that the proceeding be ["]adjourned in contenplation of disnissal[".
Under no circunstances shall the court order any party to consent to an
order under this section].

(1'l) AFTER ENTRY OF A FACT- FI NDI NG ORDER BUT PRI OR TO THE ENTRY OF A
DI SPCSI TI ONAL ORDER, THE COURT MAY, W TH CONSENT OF THE RESPONDENT AND
UPON MOTI ON OF ANY PARTY OR THE CHI LD S ATTORNEY OR UPON I TS OAN MOTI ON
W THOUT REQUI RI NG THE CONSENT OF THE PETITIONER OR ATTORNEY FOR THE
CH LD, ORDER THAT THE PROCEEDING BE ADJOURNED | N CONTEMPLATI ON OF
DI SM SSAL. THE PETI TI ONER, RESPONDENT AND ATTORNEY FOR THE CHI LD HAVE A
Rl GHT TO BE HEARD W TH RESPECT TO THE MOTI ON

(I'11) The court may nake [such] AN order UNDER THI S SECTION only after
it has apprised the respondent of the provisions of this section and it
is satisfied that the respondent understands the effect of such
EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets

[ ] is oldlawto be onmtted.
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provi si ons. UNDER NO Cl RCUMSTANCES SHALL THE COURT ORDER ANY PARTY TO
CONSENT TO AN ORDER UNDER THIS SECTION. THE COURT SHALL STATE ITS
REASONS ON THE RECORD FOR ORDERI NG AN ADJOURNMENT | N CONTEMPLATI ON OF
DI SM SSAL UNDER THI S SECTI ON.

(b) An adjournnment in contenplation of dismssal is an adjournnent of
the proceeding for a period not to exceed one year with a viewto wulti-
mate dismissal of the petition in furtherance of justice. |IN THE CASE
OF AN ADJOURNMENT | N CONTEMPLATI ON OF DI SM SSAL AFTER THE ENTRY OF A
FACT- FI NDI NG ORDER, SUCH DI SM SSAL | NCLUDES VACATUR OF THE FACT- FI NDI NG
ORDER.

(1) Upon the consent of the petitioner, the respondent and the child's
attorney, the court may issue an order extending [such] THE period OF AN
ADJOURNMENT | N CONTEMPLATI ON OF DI SM SSAL | SSUED PURSUANT TO PARAGRAPH
(1) OF SUBDIVISION (A) OF THIS SECTION PRIOR TO THE ENTRY OF A
FACT- FI NDI NG ORDER for such tinme and upon such conditions as mnay be
agreeable to the parties.

(1'l) FOR GOOD CAUSE SHOWN AND W TH THE CONSENT OF THE RESPONDENT, THE
COURT MAY, ON I TS OAN MOTI ON OR ON MOTI ON OF ANY PARTY OR THE ATTORNEY
FOR THE CHI LD AND AFTER PROVI DI NG NOTI CE AND AN OPPORTUNI TY TO BE HEARD
TO ALL PARTIES AND THE ATTORNEY FOR THE CHI LD, | SSUE AN ORDER EXTENDI NG
AN ADJOURNMENT | N CONTEMPLATI ON OF DI SM SSAL | SSUED PURSUANT TO PARA-
GRAPH (Il) OF SUBDIVISION (A) OF THI'S SECTION AFTER ENTRY OF A
FACT- FI NDI NG ORDER FOR SUCH TI ME AND UPON SUCH CONDI TI ONS AS MAY BE I N
THE BEST | NTERESTS OF THE CHI LD OR CHI LDREN WHO ARE THE SUBJECTS OF THE
PROCEEDI NG

(I'1l) THE COURT SHALL STATE I TS REASONS ON THE RECORD FOR EXTENDI NG AN
ADJOURNMENT | N CONTEMPLATION OF DI SMSSAL UNDER THI'S SUBDI VI SI ON,
| NCLUDI NG | TS REASONS FOR CHANGES | N THE TERVS AND CONDI TI ONS, | F ANY.

(c) [Such] THE order [nmay] SHALL include terns and conditions [agree-
able to the parties and to the court, provided that such terns and
condi tions] |IN FURTHERANCE OF THE BEST | NTERESTS OF THE CHI LD OR CHIL-
DREN WHO ARE THE SUBJECTS OF THE PROCEEDI NG AND shal | include, BUT NOT
BE LIMTED TO, a requirenent that the child and the respondent be wunder
the supervision of a child protective agency during the adjournnent
period. EXCEPT AS PROVIDED IN SUBDIVISION (G OF THI S SECTI ON, AN ORDER
PURSUANT TO SECTI ON ONE THOUSAND SEVENTEEN, OR SECTION ONE THOUSAND
FIFTY-FIVE OF TH' S ARTI CLE SHALL NOT BE MADE | N ANY CASE ADJOURNED UNDER
THI'S SECTI ON; NOR SHALL AN ORDER UNDER THI S SECTI ON CONTAIN A CONDI TI ON
REQUI RING THE CHI LD OR CHI LDREN TO BE PLACED VOLUNTARILY PURSUANT TO
SECTI ONS THREE HUNDRED FI FTY-ElI GHT AND THREE HUNDRED El GHTY- FOUR- A OF
THE SOCI AL SERVI CES LAW 1In any order issued pursuant to this section,
[ such agency] THE PETI TI ONER shal |l be directed to make a progress report
to the court, the parties and the child' s attorney on the inplenentation
of such order, no later than ninety days after the issuance of such
order[, unless the court determ nes that the facts and circunstances of
the case do not require such reports to be nade] AND SHALL SUBM T A
REPORT PURSUANT TO SECTI ON ONE THOUSAND FI FTY-EIGHT OF THF'S ARTICLE NO
LATER THAN SI XTY DAYS PRI OR TO THE EXPI RATION OF THE ORDER. The [child
protective agency] PETITIONER shall make further reports to the court,
the parties and the child's attorney in such manner and at such tinmes as
the court may direct.

(d) Upon application of the respondent, the petitioner[,] OR the
child s attorney or upon the court's own notion, nade at any tine during
the duration of the order, if the child protective agency has failed
substantially to provide the respondent with adequate supervision or to
observe the ternms and conditions of the order, the court may direct the
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child protective agency to observe such ternms and conditions and provide
adequate supervision or nay nmake any order authorized pursuant to
section two hundred fifty-five OR ONE THOUSAND FI FTEEN- A of this act.

(e) [Upon application of] IF, PRIOR TO THE EXPI RATI ON OF THE PERI OD OF
AN ADJOURNMENT | N CONTEMPLATI ON OF DI SM SSAL, A MOTI ON OR ORDER TO SHOW
CAUSE | S FILED BY the petitioner or the child's attorney or upon the
court's own notion, nmade at any tine during the duration of the order,
[the] THAT ALLEGES A VIOLATION OF THE TERMS AND CONDITIONS OF THE
ADJOURNMENT, THE PERI OD OF THE ADJOURNMENT | N CONTEMPLATI ON OF DI SM SSAL
IS TOLLED AS OF THE DATE OF SUCH FILING UNTIL THE ENTRY OF AN ORDER
DI SPCSI NG OF THE MOTI ON OR ORDER TO SHOW CAUSE. THE court may REVOKE
THE ADJOURNVENT | N CONTEMPLATI ON OF DI SM SSAL AND restore the matter to
t he cal endar OR THE COURT MAY EXTEND THE PERI OD OF THE ADJOURNMENT | N
CONTEMPLATI ON OF DI SM SSAL PURSUANT TO SUBDI VI SION (B) OF THI S SECTI ON,
if the court finds after a hearing ON THE ALLEGED VICOLATION that the
respondent has failed substantially to observe the terns and conditions
of the order or to cooperate with the supervising child protective agen-
cy. [In such event] WHERE THE COURT HAS REVOKED THE ADJOURNMENT |IN
CONTEMPLATI ON OF DI SM SSAL AND RESTORED THE MATTER TO THE CALENDAR:

(1) I'N THE CASE OF AN ADJOURNMENT | N CONTEMPLATI ON OF DI SM SSAL | SSUED
PRIOCR TO THE ENTRY OF A FACT-FI NDI NG ORDER, unl ess the parties consent
to an order pursuant to section one thousand fifty-one of this [act]
ARTICLE or unless the petition is dismssed upon the consent of the
petitioner, the court shall thereupon proceed to a fact-finding hearing
under this article no later than sixty days after [such] THE application
TO RESTORE THE MATTER TO THE CALENDAR, unl ess such period is extended by
the court for good cause shown; OR

(1) IN THE CASE OF AN ADJOURNMENT | N CONTEMPLATI ON OF DI SM SSAL
| SSUED AFTER THE ENTRY OF A FACT- FI NDI NG ORDER, THE COURT SHALL THEREUP-
ON PROCEED TO A DI SPCSI TI ONAL HEARI NG UNDER THI' S ARTI CLE NO LATER THAN
THI RTY DAYS AFTER THE APPLI| CATI ON TO RESTORE THE MATTER TO THE CALENDAR,
UNLESS SUCH PERI OD | S EXTENDED BY THE COURT FOR GOOD CAUSE SHOWA.

(I'11) THE COURT SHALL STATE I TS REASONS ON THE RECORD FOR REVCKI NG AN
ADJOURNMENT | N CONTEMPLATI ON OF DI SM SSAL AND RESTORING THE MATTER TO
THE CALENDAR UNDER THI S SUBDI VI SI ON.

(f) If the proceeding is not [so] restored to the cal endar AS A RESULT
OF A FI NDI NG OF AN ALLEGED VI OLATI ON PURSUANT TO SUBDIVISION (E) OF TH' S
SECTION AND |F THE ADJOURNMENT | N CONTEMPLATI ON OF DI SM SSAL |'S NOT
EXTENDED PURSUANT TO SUBDI VI SION (B) OF THI'S SECTION, the petition is,
at the expiration of the adjournnment | N CONTEMPLATI ON OF DI SM SSAL peri -
od, deened to have been disnissed by the court in furtherance of justice
[unless an application is pending pursuant to subdivision (e) of this
section]. If [such application is granted] THE COURT FINDS A VI OLATION
PURSUANT TO SUBDIVISION (E) OF THI'S SECTION, the petition shall not be
di sm ssed and shall proceed in accordance with the provisions of such
subdi vi sion (e).

(g) Notwithstanding the provisions of this section, IF A MOTION OR
ORDER TO SHOW CAUSE | S FI LED ALLEG NG A VI OLATI ON PURSUANT TO SUBDI VI -
SION (E) OF THI'S SECTI ON AND THE COURT FI NDS THAT REMOVAL OF THE CHI LD
FROM THE HOVE | S NECESSARY PURSUANT TO SECTI ON ONE THOUSAND TWENTY- SEVEN
OF TH S ARTI CLE DURI NG THE PENDENCY OF THE VI OLATI ON MOTI ON OR ORDER TO
SHOW CAUSE, the court[,] nay, at any tinme prior to dismssal of the
petition pursuant to subdivision (f) OF THHS SECTION, issue an order
authorized pursuant to section one thousand twenty-seven OF TH S ARTI -
CLE. NOTHI NG IN TH' S SECTI ON SHALL PRECLUDE THE CHI LD PROTECTI VE AGENCY
FROM TAKING EMERGENCY ACTION PURSUANT TO SECTION ONE THOUSAND
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TVENTY-FOUR OF THHS ARTICLE WHERE COWELLED BY THE TERMS OF THAT
SECTION. |IF THE WVIOLATION |S FOUND AND THE MATTER | S RESTORED TO THE
CALENDAR, THE COURT MAY MAKE FURTHER ORDERS | N ACCORDANCE W TH SUBDI VI -
SION (E) OF THI S SECTI ON.

S 2. Section 1053 of the famly court act, as added by chapter 962 of
the |l aws of 1970 and subdivision (c) as anended by chapter 41 of the
| aws of 2010, is anended to read as foll ows:

S 1053. Suspended judgnment. (a) Rules of court shall define perm ssi-
ble terns and conditions of a suspended judgnent. These terns and condi -
tions shall relate to the acts or om ssions of the parent or other
person | egally responsible for the care of the child.

(b) The maxi mum duration of any termor condition of a suspended judg-
nment i s one year, unless the court finds at the conclusion of that peri-
od, upon a hearing, that exceptional circunstances require an extension
thereof for A PERIOD OF UP TO an additional year. THE COURT SHALL STATE
I TS REASONS ON THE RECORD FOR EXTENDI NG A PERI OD OF SUSPENDED JUDGVENT
UNDER THI' S SUBDI VI SI ON, | NCLUDI NG | TS REASONS FOR CHANGES IN THE TERMS
AND CONDI TI ONS, | F ANY.

(c) Except as provided for herein, in any order issued pursuant to
this section, the court may require the child protective agency to nake
progress reports to the court, the parties, and the child s attorney on
the inplenmentation of such order. Wiere the order of disposition is
i ssued wupon the consent of the parties and the child' s attorney, such
agency shall report to the court, the parties and the child s attorney
no later than ninety days after the issuance of the order, unless the
court determ nes that the facts and circunstances of the case do not
require such report to be nmde.

(D) THE ORDER OF SUSPENDED JUDGVENT MUST SET FORTH THE DURATI ON, TERMS
AND CONDI TIONS OF THE SUSPENDED JUDGVENT, AND MJST CONTAI N A DATE
CERTAIN FOR A COURT REVI EW NOT LATER THAN THI RTY DAYS PRI OR TO THE EXPI -
RATI ON OF THE PERI OD OF SUSPENDED JUDGMVENT. THE ORDER OF SUSPENDED JUDG
MENT ALSO MUST STATE | N CONSPI CUOUS PRINT THAT A FAILURE TO OBEY THE
ORDER MAY LEAD TO I TS REVOCATI ON AND TO THE | SSUANCE OF ANY ORDER THAT
M GHT HAVE BEEN MADE AT THE TI ME JUDGVENT WAS SUSPENDED. A COPY OF THE
ORDER OF SUSPENDED JUDGVENT MUST BE FURNI SHED TO THE RESPONDENT.

(E) NOT LATER THAN SI XTY DAYS BEFORE THE EXPI RATI ON OF THE PERI OD OF
SUSPENDED JUDGVENT, THE PETI TI ONER SHALL FILE A REPORT, PURSUANT TO
SECTI ON ONE THOUSAND FI FTY-EI GHT OF THI S ARTI CLE, WTH THE FAM LY COURT
AND ALL PARTIES, | NCLUDI NG THE RESPONDENT AND HI'S OR HER ATTORNEY, THE
ATTORNEY FOR THE CHI LD AND | NTERVENORS, |F ANY, REGARDI NG THE RESPOND-
ENT'S COVPLI ANCE WTH THE TERMS OF THE SUSPENDED JUDGMVENT. THE REPORT
SHALL BE REVIEWED BY THE COURT ON THE SCHEDULED COURT DATE. UNLESS A
MOTI ON OR ORDER TO SHOW CAUSE HAS BEEN FI LED PRI OR TO THE EXPI RATION OF
THE PERIOD OF SUSPENDED JUDGVENT ALLEGQ NG A VI OLATI ON OR SEEKI NG AN
EXTENSI ON OF THE PERI OD OF THE SUSPENDED JUDGVENT, THE TERMS OF THE
DI SPCSI TION OF SUSPENDED JUDGVENT SHALL BE DEEMED SATI SFI ED. | N SUCH
EVENT, THE COURT'S JURI SDI CTI ON OVER THE PROCEEDI NG SHALL BE TERM NATED.
HOWNEVER, THE ORDER OF FACT-FI NDI NG AND THE PRESUMPTI VE EFFECT OF SUCH
FI NDI NG UPON RETENTI ON OF THE REPORT OF SUSPECTED ABUSE AND NEGLECT ON
THE STATE CENTRAL REQ STER | N ACCORDANCE W TH PARAGRAPH (B) OF SUBDI VI -
SI ON El GHT OF SECTI ON FOUR HUNDRED TWENTY- TWO OF THE SOCI AL SERVI CES LAW
SHALL REMAIN | N EFFECT UNLESS THE COURT GRANTS A MOTI ON BY THE RESPOND-
ENT TO VACATE THE ORDER OF FACT- FI NDI NG PURSUANT TO SECTI ON ONE THOUSAND
SI XTY-ONE OF TH S ARTI CLE

S 3. Section 1071 of the fam |y court act, as anended by chapter 437
of the Iaws of 2006, is anended to read as foll ows:
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S 1071. Failure to conply with terns and conditions of suspended judg-
ment. |If, prior to the expiration of the period of the suspended judg-
nment, a notion or order to show cause is filed that alleges that a
parent or other person legally responsible for a child s care violated
the terns and conditions of a suspended judgnment issued under section
one thousand fifty-three of this article, the period of the suspended
judgnment shall be tolled AS OF THE DATE OF SUCH FI LI NG pendi ng di sposi -
tion of the notion or order to show cause. |F A MOTION OR ORDER TO SHOW
CAUSE ALLEG NG A VI OLATI ON HAS BEEN FILED AND THE COURT FINDS THAT
REMOVAL COF THE CHI LD FROM THE HOVE PENDI NG DI SPCSI TI ON OF THE MOTI ON OR
ORDER TO SHOW CAUSE | S NECESSARY PURSUANT TO SECTI ON ONE THOUSAND TWEN-
TY-SEVEN OF THI S ARTI CLE, THE COURT MAY | SSUE AN ORDER PURSUANT TO SUCH
SECTI ON ONE THOUSAND TWENTY- SEVEN. NOTHI NG IN THI'S SECTION SHALL
PRECLUDE THE CHI LD PROTECTI VE AGENCY FROM TAKI NG EMERGENCY ACTI ON PURSU
ANT TO SECTI ON ONE THOUSAND TWENTY- FOUR OF THI S ARTI CLE WHERE COWPELLED
BY THE TERM5 OF THAT SECTION. If, after A hearing ON THE ALLEGED
VI OLATION, the court is satisfied by conpetent proof that the parent or
ot her person violated the order of suspended judgnment, the court nay
revoke the suspension of judgnment and enter any order that m ght have
been made at the time judgnent was suspended OR MAY EXTEND THE PERI OD OF
SUSPENDED JUDGVENT PURSUANT TO SUBDI VI SION (B) OF SECTION ONE THOUSAND
FIFTY-THREE OF THIS ARTICLE. THE COURT SHALL STATE I TS REASONS FOR
REVOKI NG OR EXTENDI NG A PERI OD OF SUSPENDED JUDGVENT UNDER THI S SECTI ON.

S 4. This act shall take effect on the ninetieth day after it shall
have becone a | aw



