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Introduced by M of A KOLB, TEDI SCO, BURLI NG CALHOUN -- Milti - Spon-
sored by -- M of A BARCLAY, MOLINARO -- read once and referred to
the Committee on Codes

AN ACT to amend the crimnal procedure law, in relation to capital
puni shrent

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 400.27 of the crimnal procedure
| aw, as added by chapter 1 of the laws of 1995, is anmended to read as
fol | ows:

1. Upon [the] conviction of a defendant for the offense of nurder in
the first degree as defined by section 125.27 of the penal Ilaw, the
court shall pronptly conduct a separate sentencing proceeding to deter-
m ne whet her the defendant shall be sentenced to death [or], to Ilife
i mpri sonment without parole pursuant to subdivision five of section
70.00 of the penal law, OR TO A SENTENCE OF | MPRI SONMENT FOR THE CLASS
A-1  FELONY OF MJURDER IN THE FI RST DEGREE OTHER THAN A SENTENCE OF LI FE
| MPRI SONMENT W THOUT PAROLE. Nothing in this section shall be deened to
preclude the people at any tine fromdeternmining that the death penalty
shall not be sought in a particular case, in which case the separate
sent enci ng proceedi ng shall not be conducted and the court may sentence
such defendant to life inprisonment without parole or to a sentence of
i mpri sonment for the class A-I felony of nurder in the first degree
other than a sentence of |ife inprisonnent wthout parole.

S 2. Subdivision 10 of section 400.27 of the crimnal procedure |aw,
as added by chapter 1 of the laws of 1995 is anended to read as
fol | ows:

10. (A) At the conclusion of all the evidence, the people and the
def endant may present argument in summation for or against the sentence
sought by the people. The people may deliver the first summation and the
defendant may then deliver the |last summation. Thereafter, the court
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shall deliver a charge to the jury on any nmatters appropriate in the
circunstances. In its charge, the court nust instruct the jury that with
respect to each count of nurder in the first degree the jury should
consi der whether or not a sentence of death should be inposed and whet h-
er or not a sentence of life inprisonment w thout parole should be
i nposed[,] and [that the jury must be unaninmous with respect to either
sentence. The <court nust also instruct the jury that in the event the
jury fails to reach unani nbus agreenent with respect to the sentence,
the court wll sentence the defendant to a termof inprisonnent with a
m ni mum term of between twenty and twenty-five years and a nmaxi num term
of life. Following the court's charge, the jury shall retire to consider
the sentence to be inposed. Unless inconsistent with the provisions of
this section, the provisions of sections 310.10, 310.20 and 310. 30 shal
govern the deliberations of the jury] WHETHER OR NOT A SENTENCE TO A
TERM OF | MPRISONVENT WTH A MN MM TERM OF BETWEEN TWENTY AND
TVENTY- FI VE YEARS, TO BE DETERM NED BY THE COURT, AND A MAXI MUM TERM OF
LI FE | MPRI SONMVENT SHOULD BE | MPOSED

(B) THE COURT MUST | NSTRUCT THE JURY THAT THE JURY MJUST BE UNANI MOUS
W TH RESPECT TO THE SENTENCE TO BE | MPOSED. THE COURT MJST ALSO | NSTRUCT
THE JURY THAT IN THE EVENT THE JURY FAILS TO REACH UNANI MOUS AGREEMENT
W TH RESPECT TO THE SENTENCE, THE COURT W LL SENTENCE THE DEFENDANT TO A
TERM OF LI FE | MPRI SONVENT W THOUT PAROLE

(O FOLLOWNG THE COURT'S CHARGE, THE JURY SHALL RETI RE TO CONSI DER
THE SENTENCE TO BE | MPOSED. UNLESS | NCONSI STENT W TH THE PROVI SI ONS OF
THIS SECTION, THE PROVISIONS OF SECTIONS 310.10, 310.20 AND 310.30 OF
THI S CHAPTER SHALL GOVERN THE DELI BERATI ONS OF THE JURY

S 3. Subdivision 11 of section 400.27 of the crimnal procedure |aw,
as added by chapter 1 of the laws of 1995, is anmended to read as
fol | ows:

11. (a) The jury may not direct inposition of a sentence of death
unl ess it unani nmously finds beyond a reasonabl e doubt that the aggravat-
ing factor or factors substantially outweigh the mtigating factor or
factors established, if any, and unani nously deternmines that the penalty
of death shoul d be inposed. Any nenber or nenbers of the jury who find a
mtigating factor to have been proven by the defendant by a preponder-
ance of the evidence may consider such factor established regardl ess of
t he nunber of jurors who concur that the factor has been established.

(b) If the jury directs inposition of [either] a sentence of death
[or], A SENTENCE OF |ife inprisonnent without parole, OR A SENTENCE TO A
TERM OF | MPRISONMVENT WTH A MN MM TERM OF BETWEEN TWENTY AND
TVENTY- FI VE YEARS, TO BE DETERM NED BY THE COURT, AND A MAXI MUM TERM OF
LIFE |1 MPRI SONMENT, it shall specify on the record those mtigating and
aggravating factors considered and those mtigating factors established
by the defendant, if any.

(c) Wth respect to a count or concurrent counts of murder in the
first degree, the court may direct the jury to cease deliberation wth
respect to the sentence or sentences to be inposed if the jury has
del i berated for an extensive period of time w thout reaching unaninous
agreenent on the sentence or sentences to be inposed and the court is
satisfied that any such agreenment is unlikely within a reasonable tine.
The provisions of this paragraph shall apply with respect to consecutive
counts of nurder in the first degree. In the event the jury is unable to
reach unaninmous agreenent, the court nust sentence the defendant in
accordance with [subdivisions one through three] SUBDI VISION FIVE of
section 70.00 of the penal law with respect to any count or counts of



Co~NOoOUIT~hWNE

A. 6525 3

murder in the first degree upon which the jury failed to reach unani nous
agreenent as to the sentence to be inposed.

(d) If the jury unaninmously determ nes that a sentence of death shoul d
be inposed, the court nust thereupon i npose a sentence of death. There-
after, however, the court may, upon witten notion of the defendant, set
asi de the sentence of death upon any of the grounds set forth in section
330.30 OF THIS CHAPTER. The procedures set forth in sections 330.40 and
330.50 OF THIS CHAPTER, as applied to separate sentencing proceedi ngs
under this section, shall govern the notion and the court upon granting

the notion shall, except as nay otherw se be required by subdivision one
of section 330.50 OF THI S CHAPTER, direct a new sentenci ng proceedi ng
pursuant to this section. Upon granting the notion wupon any of the

grounds set forth in section 330.30 OF THI S CHAPTER and setting aside
the sentence, the court nust afford the people a reasonable period of
time, which shall not be less than ten days, to determ ne whether to
take an appeal fromthe order setting aside the sentence of death. The
taking of an appeal by the people stays the effectiveness of that
portion of the court's order that directs a new sentenci ng proceedi ng.

(e) If the jury unaninously deternmines that a sentence of life inpri-
sonnent w thout parole should be inposed, the court nust thereupon
i npose a sentence of life inprisonment wthout parole.

(E-1) I'F THE JURY UNANI MOUSLY DETERM NES THAT A SENTENCE TO A TERM OF
| MPRISONVENT WTH A MN MUM TERM OF BETWEEN TWENTY AND TVENTY- FI VE
YEARS, TO BE DETERM NED BY THE COURT, AND A MAXI MUM TERM OF LIFE | MPRI -
SONMVENT SHOULD BE | MPOSED, THE COURT MJUST THEREUPON | MPCSE SUCH
SENTENCE

(f) Wiere a sentence has been unaninously determned by the jury it
must be recorded on the mnutes and read to the jury, and the jurors
nmust be coll ectively asked whether such is their sentence. Even though
no juror nakes any declaration in the negative, the jury nmust, if either
party nakes such an application, be polled and each juror separately
asked whet her the sentence announced by the foreman is in all respects
his or her sentence. |If, upon either the collective or the separate
inquiry, any juror answers in the negative, the court nust refuse to
accept the sentence and nmust direct the jury to resune its deliberation.
If no disagreenment is expressed, the jury nmust be discharged fromthe
case.

S 4. Severability. If any clause, sentence, paragraph, subdivision,
section or part of this act shall be adjudged by any court of conpetent
jurisdiction to be invalid, such judgnent shall not affect, inpair, or
invalidate the remai nder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, subdivision, section or part thereof
directly involved in the controversy in which such judgnment shall have
been rendered. It is hereby declared to be the intent of the |legislature
that this act would have been enacted even if such invalid provisions
had not been included therewth.

S 5. This act shall take effect imediately, and shall apply to crines
committed prior to, on or after the effective date of this act.



