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STATE OF NEW YORK

6286
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
March 11, 2011

Introduced by M of A MORELLE -- read once and referred to the Comit -
tee on | nsurance

AN ACT to anend the insurance law, in relation to conprehensive notor
vehi cl e reparations

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 5102 of the insurance law is anended by adding a
new subsection (n) to read as foll ows:

(N) "HEALTH SERVI CE PROVI DER' MEANS ANY MEDI CAL PROVI DER THAT SUBM TS
A Bl LL FOR PAYMENT UNDER BENEFI TS DEFI NED AND PROVI DED BY TH' S SECTI ON
FOR ANY OF THE FOLLOW NG

(1) MEDI CAL, HOSPI TAL (| NCLUDI NG SERVI CES RENDERED | N COVPLI ANCE W TH
ARTI CLE FORTY-ONE OF THE PUBLI C HEALTH LAW WHETHER OR NOT SUCH SERVI CES
ARE RENDERED DI RECTLY BY A HOSPI TAL), SURG CAL, NURSI NG  DENTAL, AMBU-
LANCE, X-RAY, PRESCRI PTI ON DRUG AND PROSTHETI C SERVI CES;

(2) PSYCH ATRI C, PHYSI CAL THERAPY ( PROVI DED THAT TREATMENT | S RENDERED
PURSUANT TO A REFERRAL) AND OCCUPATI ONAL THERAPY AND REHABI LI TATI ON;

(3) ANY NONMVEDI CAL REMEDI AL CARE AND TREATMENT RENDERED | N ACCORDANCE
WTH A RELI G QUS METHOD OF HEALI NG RECOGNI ZED BY THE LAWS OF THI S STATE;
AND

(4) ANY OTHER PROFESSI ONAL HEALTH SERVI CES.

S 2. Subsection (a) of section 5106 of the insurance |aw is anended by
addi ng two new undesi gnat ed paragraphs to read as foll ows:

PAYMENT OF THE | NTEREST PENALTY AND REASONABLE ATTORNEY FEES TO A
CLAI MANT WHEN PAYMENT OF A CLAIM | S OVERDUE SHALL BE THE EXCLUSI VE REME-
DY WHEN AN INSURER FAILS TO MAKE Tl MELY PAYMENT. THE FAI LURE OF AN
| NSURER TO MAKE TI MELY PAYMENT OR ISSUE A DENTAL WTH N TH RTY DAYS
AFTER PROOF OF CLAI M HAS BEEN SUBM TTED TO AN | NSURER SHALL NOT PRECLUDE
SUCH INSURER FROM |SSU NG A DEN AL OR ASSERTI NG A DEFENSE AFTER THE
THI RTY DAY PERI OD HAS ELAPSED.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE CLAI MANT HAS THE BURDEN OF PROOF TO SHOW THE EXPENSES UNDER PARA-
GRAPH ONE OF SUBSECTI ON (A) OF SECTI ON FI VE THOUSAND ONE HUNDRED TWO OF
THI' S ARTI CLE WERE MEDI CALLY NECESSARY AND | N ACCORDANCE W TH THE APPLI -
CABLE FEE SCHEDULE. EVI DENCE OF MAI LI NG A CLAIM FORM SHALL NOT BE SUFFI -
Cl ENT TO MEET THI S BURDEN

S 3. Subsection (b) of section 5106 of the insurance |aw, as anmended
by chapter 452 of the laws of 2005, is anended to read as foll ows:

(b) [Every insurer shall provide a claimant with the option of subnit-
ting any dispute] ALL DI SPUTES involving the insurer's liability to pay
first party benefits, or additional first party benefits, the anpount
t hereof or any other matter which nmay arise pursuant to subsection (a)
of this section SHALL BE SUBM TTED to arbitrati on pursuant to sinplified
procedures to be prormulgated or approved by the superintendent. Such
sinplified procedures shall include an expedited eligibility hearing
option, when required, to designate the insurer for first party benefits
pursuant to subsection (d) of this section. The expedited eligibility
heari ng option shall be a forumfor eligibility disputes only, and shal
not include the subm ssion of any particular bill, paynment or claim for
any specific benefit for adjudication, nor shall it consider any other
def ense to paynent.

S 4. The insurance |law is anended by adding a new section 5110 to read
as foll ows:

S 5110. ASSI GNMENT OF BENEFI TS TO HEALTH SERVICE PROVIDERS. (A A
"COVERED PERSON' HAS THE RIGHT TO ASSI GN CLAI M5 FOR MEDI CAL EXPENSES
UNDER THI S ARTI CLE TO A "HEALTH SERVI CE PROVI DER', AND SUCH ASSI GNVENT
SHALL AFFORD THE HEALTH SERVI CE PROVI DER AS THE ASSI GNEE, THE RI GHTS
PRI VI LEGES, AND REMEDI ES FOR PAYMENT TO WHI CH A COVERED PERSON IS ENTI -
TLED TO UNDER THI S ARTI CLE. HOWAEVER, SUCH ASSI GNMENT |'S VALI D ONLY WHERE
COVERAGE AND COWPLI ANCE W TH POLI CY TERMS BY THE COVERED PERSON ARE NOT
I N DI SPUTE

(B) THE COVERED PERSON SHALL HAVE THE SOLE RI GHT TO CONTEST ANY | SSUES
| N\VOLVI NG COVERAGE OR COWPLIANCE WTH POLICY TERMS BY THE COVERED
PERSON.

(© THE HEALTH SERVI CE PROVI DER SHALL HAVE A LI EN AGAI NST ANY RECOVERY
BY THE COVERED PERSON FOR SERVI CES PROVI DED.

(D) THE HEALTH SERVI CE PROVI DER SHALL NOT PURSUE PAYMENT FOR THE COST
OF SERVI CES ARI SING QUT OF THE | NJURI ES THE COVERED PERSON SUSTAI NED DUE
TO A MOTOR VEHI CLE ACCI DENT UNLESS THERE | S A DETERM NATI ON THAT COVER-
AGE DOES NOT EXI ST.

S 5. Section 5109 of the insurance |aw, as added by chapter 423 of the
| aws of 2005, is anended to read as foll ows:

S 5109. Unauthorized providers of health services. (a) [The super-
intendent, in consultation with the comm ssioner of health and the
commi ssi oner of education, shall by regulation, pronul gate standards and
procedures for investigating and suspending or renoving the authori-
zation for providers of health services to denmand or request paynent for
health services as specified in paragraph one of subsection (a) of
section five thousand one hundred two of this article upon findings
reached after investigation pursuant to this section. Such regulations
shall ensure the same or greater due process provisions, including
notice and opportunity to be heard, as those afforded physicians inves-
tigated under article two of the workers' conpensation | aw and shall
i nclude provision for notice to all providers of health services of the
provisions of this section and regulations promul gated thereunder at
| east ninety days in advance of the effective date of such regul ations]
AS USED IN TH'S SECTION, "HEALTH SERVI CES" MEANS SERVI CES, SUPPLI ES,
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THERAPI ES OR OTHER TREATMENTS SPECI FI ED I N SUBPARAGRAPH (1), (I1) OR
(1V) OF PARAGRAPH ONE OF SUBSECTION (A) OF SECTION FI VE THOUSAND ONE
HUNDRED TWO OF THI' S ARTI CLE

(b) [The conmm ssioner of health and the conm ssioner of education
shall provide a list of the nanes of all providers of health services
who the conm ssioner of health and the conm ssioner of education shal
deem after reasonable investigation, not authorized to demand or
request any paynment for nedical services in connection with any claim
under this article because such] THE SUPERI NTENDENT NMAY PRCHBIT A
provider of health services FROM DEMANDI NG OR REQUESTI NG PAYMENT FOR
HEALTH SERVI CES RENDERED UNDER THI' S ARTI CLE, FOR A PERI OD NOT EXCEEDI NG
THREE YEARS, |F THE SUPERI NTENDENT DETERM NES, AFTER NOTI CE AND A HEAR-
I NG THAT THE PROVI DER OF HEALTH SERVI CES

(1) has ADM TTED TO, OR been FOUND guilty of, professional [or other]
m sconduct [or inconpetency], AS DEFINED IN THE EDUCATION LAW in
connection wth [nmedical] HEALTH services rendered under this article;

or

(2) [has exceeded the limts of his or her professional conpetence in
renderi ng medi cal care under this article or has know ngly nade a false
statenment or representation as to a material fact in any nedical report
made in connection with any claimunder this article; or

(3)] solicited, or [has] enployed another PERSON to solicit for
[hinmself or herself] THE PROVIDER OF HEALTH SERVI CES or [for] another
PERSON OR ENTITY, professional treatnment, exam nation or care of [an
injured] A person in connection with any claimunder this article; or

[(4)] (3) has refused to appear before, or [to] answer ANY QUESTI ON
upon request of, the [conmm ssioner of health, the] superintendent[,] or
any duly authorized officer of [the] TH S state, [any |egal question,]
or REFUSED to produce any relevant information concerning [his or her]
THE conduct OF THE PROVIDER OF HEALTH SERVICES in connection with
[rendering nedical] HEALTH servi ces RENDERED under this article; or

[(5)] (4) has engaged in [patterns] A PATTERN of billing for [services
whi ch were not provided]:

(1) HEALTH SERVI CES ALLEGED TO HAVE BEEN RENDERED UNDER THI S ARTI CLE
VWHEN THE HEALTH SERVI CES WERE NOT RENDERED; OR

(1) UNNECESSARY HEALTH SERVI CES; OR

(5) UTILIZED UNLI CENSED PERSONS TO RENDER HEALTH SERVI CES UNDER THI S
ARTI CLE, WHEN ONLY A PERSON LI CENSED I N THI S STATE MAY RENDER THE HEALTH
SERVI CES; OR

(6) UTILIZED LI CENSED PERSONS TO RENDER HEALTH SERVI CES, WHEN RENDER-
ING THE HEALTH SERVI CES IS BEYOND THE AUTHORI ZED SCOPE OF THE PERSON S
LI CENSE; OR

(7) CEDED OMNNERSHI P, OPERATI ON OR CONTROL OF A BUSI NESS ENTI TY AUTHOR-
| ZED TO PROVI DE PROFESSI ONAL HEALTH SERVICES IN TH' S STATE, | NCLUDI NG
BUT NOT LI M TED TO A PROFESSI ONAL SERVI CE CORPORATI ON, LI M TED LI ABILITY
COWANY OR REGQ STERED LIMTED LIABILITY PARTNERSH P, TO A PERSON NOT
LI CENSED TO RENDER THE HEALTH SERVI CES FOR WHICH THE ENTITY IS LEGALLY
AUTHORI ZED TO PROVI DE, EXCEPT WHERE THE UNLI CENSED PERSON S OMNERSHI P,
OPERATI ON OR CONTROL |'S OTHERW SE PERM TTED BY LAW OR

(8) COW TTED A FRAUDULENT | NSURANCE ACT AS DEFINED I N SECTION 176. 05
OF THE PENAL LAW OR

(9) HAS BEEN CONVICTED OF A CRI ME | NVOLVI NG FRAUDULENT OR DI SHONEST
PRACTI CES; OR

(10) VI OLATED ANY PROVI SION OF THI' S ARTI CLE OR REGULATI ONS PROMULGATED
THEREUNDER
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(c) [Providers] A PROVIDER of health services shall [refrain from
subsequently treating for renuneration, as a private patient, any person
seeking nmedical treatnent] NOT DEMAND OR REQUEST PAYMENT FOR HEALTH
SERVI CES under this article [if such provider pursuant to this section
has been prohibited from demandi ng or requesting any paynment for medica
services under this article. An injured clainmant so treated or exam ned
may raise this as] THAT ARE RENDERED DURI NG THE TERM OF THE PROH BI TI ON
ORDERED BY THE SUPERI NTENDENT PURSUANT TO SUBSECTION (B) OF TH'S
SECTI ON. THE PROHI Bl TI ON ORDERED BY THE SUPERI NTENDENT MAY BE a defense
in any action by [such] THE provider OF HEALTH SERVI CES for paynent for
[treatnment rendered at any tine after such provider has been prohibited
from denmandi ng or requesting paynent for medical services in connection
with any claimunder this article] SUCH HEALTH SERVI CES.

(d) The [conm ssioner of health and the conm ssioner of education]
SUPERI NTENDENT shall maintain [and regul arly update] a database contain-
ing a list of providers of health services prohibited by this section
from demandi ng or requesting any paynent for health services [connected
to a claim RENDERED under this article and shall nake [such] THE i nfor-
mation available to the public [by neans of a website and by a toll free
nunber] .

(e) THE SUPERI NTENDENT MAY LEVY A CIVIL PENALTY NOT EXCEEDI NG FI FTY
THOUSAND DOLLARS ON ANY PROVI DER OF HEALTH SERVI CES THAT THE SUPERI NTEN-
DENT PROH BI TS FROM DEMANDI NG OR REQUESTING A PAYMENT FOR HEALTH
SERVI CES PURSUANT TO SUBSECTION (B) OF THI'S SECTION. ANY CIVIL PENALTY
| MPOSED FOR A FRAUDULENT | NSURANCE ACT, AS DEFINED IN SECTION 176.05 OF
THE PENAL LAW SHALL BE LEVI ED PURSUANT TO ARTI CLE FOUR OF THI S CHAPTER

(F) Nothing in this section shall be construed as limting in any
respect the powers and duties of the commi ssioner of health, comm ssion-
er of education [or], the superintendent, OR INSURER to investigate
i nstances of msconduct by a [health care] provider [and, after a hear-
ing and upon witten notice to the provider, to tenporarily prohibit a
provider of health services under such investigation from demandi ng or
requesting any paynent for nedical services under this article for up to
ninety days fromthe date of such notice] OF HEALTH SERVICES AND TAKE
APPROPRI ATE ACTI ON  PURSUANT TO ANY OTHER PROVI SI ON OF LAW A DETERM -
NATI ON OF THE SUPERI NTENDENT PURSUANT TO SUBSECTION (B) OF THI'S SECTI ON
SHALL NOT BE BI NDI NG UPON THE COWMM SSI ONER OF HEALTH OR THE COWM SSI ONER
OF EDUCATI ON I N A PROFESSI ONAL DI SCI PLI NARY PROCEEDI NG RELATI NG TO THE
SAME CONDUCT

S 6. Section 5108 of the insurance law is anended to read as foll ows:

S 5108. Limt on charges by providers of health services. (a) The
charges for services specified in paragraph one of subsection (a) of
section five thousand one hundred two of this article and any further
health service charges which are incurred as a result of the injury and
whi ch are in excess of basic economc |oss, shall not exceed the charges
perm ssi bl e under the schedul es prepared and established by the chairmn
of the workers' conpensation board for industrial accidents, except
where the insurer or arbitrator determ nes that unusual procedures or
uni que circumnmstances justify the excess charge, AND SHALL BE SUBJECT TO
THE TREATMENT GUI DELI NES ESTABLI SHED PURSUANT TO SUBSECTION (D) OF TH' S
SECTI ON. AT NO TI ME SHALL AN | NSURER PAY ANY CHARGE THAT EXCEEDS THE
CHARGES PERM SSIBLE UNDER THE SCHEDULE PREPARED AND ESTABLI SHED BY THE
CHAI R OF THE WORKERS' COWVPENSATI ON BOARD

(b) The superintendent, after consulting with the chairman of the
wor kers' conpensation board and the conm ssioner of health, shal
promul gate rules and regulations inplenmenting and coordinating the
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provisions of this article and the workers' conpensation |law with
respect to charges for the professional health services specified in
par agr aph one of subsection (a) of section five thousand one hundred two
of this article, including the establishnment of schedules for all such
services for which schedul es have not been prepared and established by
the chairman of the workers' conpensation board, | NCLUDI NG BUT NOT
LI M TED, TO DURABLE MEDI CAL EQUI PMENT OR SUPPLI ES. ADDI TI ONALLY, THE
SUPERI NTENDENT, AFTER CONSULTATI ON W TH THE WORKERS' COWVPENSATI ON BOARD
AND THE COW SSI ONER OF HEALTH, SHALL PROMULGATE TREATMENT GUI DELI NES
W TH THE RESPECT OF TREATI NG COVERED PERSONS. CHARGES FOR SERVI CES THAT
ARE NOT SPECI FI CALLY SCHEDULED BY THE SUPERI NTENDENT OF | NSURANCE OR THE
CHAIRVAN OF THE WORKERS' COWVPENSATI ON BOARD, OR ARE NOT COVPENSABLE
CHARGES UNDER MEDI CARE ARE NOT COVPENSABLE HEALTH SERVI CE CHARGES UNDER
SUBSECTI ON (A) OF SECTI ON FI VE THOUSAND ONE HUNDRED TWD OF THI S ARTI CLE.

(c) No provider of health services specified in paragraph one of
subsection (a) of section five thousand one hundred two of this article
may denmand or request any payment in addition to the charges authorized
pursuant to this section. NO SUCH PROVI DER MAY BE REIMBURSED FOR ANY
SERVICES UNLESS THE PROVIDER COWPLIES WTH SUBSECTION (D) OF TH' S
SECTI ON. Every insurer shall report to the conm ssioner of health any
patterns of overchargi ng, excessive treatnent or other inproper actions
by a health provider within thirty days after such insurer has know edge
of such pattern.

(D) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF THE STATUTE, RULE OR REGJ
LATI ON TO THE CONTRARY, THE FOLLOW NG SHALL APPLY FOR ALL | NDI VI DUALS OR
ENTI TIES THAT PROVI DE, TREAT, OR CHARGE FOR SERVI CES SPECI FI ED | N PARA-
GRAPH ONE OF SUBSECTI ON (A) OF SECTI ON FI VE THOUSAND ONE HUNDRED TWO OF
TH S ARTI CLE:

(1) THE TREATI NG PROVI DER SHALL FOLLOW THE TREATMENT GUI DELI NES ESTAB-
LI SHED BY THE SUPERI NTENDENT;

(2) DEVIATIONS FROM THE TREATMENT GUI DELI NES MAY BE PERM TTED UNDER
THE FOLLOW NG CONDI TI ONS:

(1) PRIOR WRI TTEN OR ELECTRONI C REQUEST | S G VEN TO THE | NSURER PRI OR
TO COVMENCI NG TREATMENT. THE REQUEST SHALL CONTAI N JUSTI FI CATI ON FOR THE
DEVI ATION FROM THE TREATMENT GUI DELINES. THE BURDEN OF SHOW NG THE
NECESSI TY OF THE DEVI ATION REMAINS SOLELY ON THE TREATING PROVI DER.
FAILURE TO PROVIDE TH S REQUEST SHALL RESULT IN A MAXI MUM REI MBURSEMENT
OF FI FTY PERCENT OF THE TREATMENT GUI DELI NES.

(1'l) THE I NSURER SHALL NOT BE PRECLUDED FROM EVALUATI NG THE DEVI ATI ON
FOR PAYMENT DURING THE PENDENCY OF THE REVIEW AND MAY UTI LI ZE PEER
REVI EW FOR EVALUATI ON OF THE DEVI ATI ON.

(1'11) ANY DI SPUTES SHALL BE RESOLVED THROUGH A PANEL OF EXPERTS WHO
HAVE BEEN TRAINED OR CERTI FI ED I N THE TREATMENT GUI DELI NES PURSUANT TO
SUBSECTI ON (E) OF SECTI ON FI VE THOUSAND ONE HUNDRED SI X OF THI S ARTI CLE.

(3) AN I NSURER MAY SCHEDULE AN | NDEPENDENT MEDI CAL EXAM NATI ON AT  ANY
TI ME DURI NG THE COURSE OF TREATMENT.

(4) SERVICES OR SUPPLIES NOT COVERED BY THE TREATMENT GUI DELI NES OR
THE WORKERS' COWPENSATI ON FEE SCHEDULE SHALL NOT BE COVPENSABLE.

S 7. Section 5106 of the insurance lawis anmended by adding a new
subsection (e) to read as foll ows:

(E) EVERY | NSURER SHALL PROVI DE THE TREATI NG PROVI DER W TH THE OPTI ON
OF SUBM TTI NG A DI SPUTE | N\VOLVING A REQUEST FOR DEVIATIONS FROM THE
TREATMENT GUI DELI NES UNDER SUBSECTI ON (D) OF SECTI ON FI VE THOUSAND ONE
HUNDRED ElI GHT OF THIS ARTICLE TO ARBITRATION PURSUANT TO SIMPLIFIED
PROCEDURES PROMULGATED OR APPROVED BY THE SUPERI NTENDENT. SUCH SI MPLI -
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FI ED PROCEDURES SHALL | NCLUDE ARBI TRATI ON THROUGH A PANEL OF EXPERTS WHO
HAVE BEEN TRAI NED OR CERTI FI ED | N THE TREATMENT GUI DELI NES.

S 8. Subsection (b) of section 3425 of the insurance |aw is anended by
addi ng a new undesi gnat ed paragraph to read as fol |l ows:

NOTW THSTANDI NG ANY RULE, LAW OR REGULATI ON TO THE CONTRARY, AN | NSUR-
ER MAY RESCI ND, OR RETROACTI VELY CANCEL TO THE | NCEPTI ON OF THE PCLI CY
COVERAGE FOR PERSONAL | NJURY PROTECTI ON UNDER ARTI CLE FIFTY-ONE OF THI'S
CHAPTER WHERE THERE |S NONPAYMENT OF THE INITIAL PREM UM OR | NI TI AL
| NSTALLMENT W THI N THE FI RST SI XTY DAYS, OR WHERE | T | S DI SCOVERED THAT
THE PAYMENT PROCEEDS OR |IDENTITY OF THE PURPORTED POLI CYHOLDER WERE
STOLEN. A PERSON WHO I'S INJURED DURING THIS PERIOD MAY HAVE RECOURSE
UNDER A PERSONAL POLI CY OF | NSURANCE OR TO THE MOTOR VEHI CLE | NDEMNI FI -
CATI ON CORPORATI ON PROVI DED SUCH PERSON DI D NOT PARTI Cl PATE | N ANY FRAU-
DULENT ACTIVITY, |INCLUDI NG BUT NOT LIMTED TO, A STAGED OR | NTENTI ONALLY
CAUSED ACCI DENT.

S 9. This act shall take effect imediately and shall apply to al
actions and proceedi ngs conmenced on or after such date; and shall al so
apply to any action or proceeding which was comenced prior to such
effective date where, as of such date, a trial of the issues has not yet
conmenced.



