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STATE OF NEW YORK

5326
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
February 15, 2011

Introduced by M of A RABBITT -- read once and referred to the Comit -
tee on Ways and Means

AN ACT to anend the tax |law, the adm nistrative code of the city of New
York, the education law, the highway | aw, the public authorities |aw
and the state finance law, in relation to elimnating the netropolitan
commut er transportation nobility tax; and to repeal certain provisions
of the tax law, the admi nistrative code of the city of New York, the
education law, the public authorities Iaw and the state finance |aw,
relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 23 of the tax | aw is REPEALED.

S 2. Clause (i) of subparagraph 5 of paragraph (a) of subdivision 9 of
section 208 of the tax |aw, as anended by section 2 of part C of chapter
25 of the laws of 2009, is amended to read as foll ows:

(i) any refund or credit of a tax inposed under this article[, article
twenty-three,] or article thirty-two of this chapter, for which tax no
excl usion or deduction was allowed in determ ning the taxpayer's entire
net incone under this article[, article twenty-three,] or article thir-
ty-two of this chapter for any prior year,

S 3. Subparagraph 20 of paragraph (b) of subdivision 9 of section 208
of the tax | aw i s REPEALED.

S 4. Paragraph 2 of subdivision (a) of section 292 of the tax |aw, as
anended by section 4 of part C of chapter 25 of the laws of 2009, is
amended to read as foll ows:

(2) There shall be subtracted fromfederal unrelated business taxable
i ncome the amount of any refund or credit for overpaynment of a tax
i nposed under this article [or article twenty-three of this chapter].

S 5. Paragraph 8 of subdivision (a) of section 292 of the tax lawis
REPEALED,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 6. Paragraph 39 of subsection (b) of section 612 of the tax law is
REPEALED,

S 7. Paragraph 7 of subsection (c) of section 612 of the tax |aw, as
anended by section 7 of part C of chapter 25 of the laws of 2009, is
amended to read as foll ows:

(7) The anount of any refund or credit for overpaynent of incone taxes
inmposed by this state, or any other taxing jurisdiction, [and any taxes
i nposed by article twenty-three of this chapter,] to the extent properly
included in gross incone for federal income tax purposes.

S 8. Paragraph 8 of subsection (c) of section 615 of the tax law is
REPEALED,

S 9. Subsection 4 of section 618 of the tax |aw, as anmended by section
9 of part C of chapter 25 of the laws of 2009, is anmended to read as
fol | ows:

(4) There shall be added or subtracted (as the case nay be) the
nodi fications described in paragraphs (6), (10), (17), (18), (19), (20),
(21), (22), (23), (24), (25), (26), (27), (29)[,] AND (38) [and (39)] of
subsection (b) and in paragraphs (11), (13), (15), (19), (20), (21),
(22), (23), (24), (25), (26) and (28) of subsection (c) of section six
hundred twel ve of this part.

S 10. Subsection 4 of section 618 of the tax |law, as separately
anmended by section 5 of part HH1 of chapter 57 of the |aws of 2008 and
section 9 of part C of chapter 25 of the |aws of 2009, is anended to
read as foll ows:

(4) There shall be added or subtracted (as the case nmy be) the
nodi fications described in paragraphs (6), (10), (17), (18), (19), (20),
(21), (22), (23), (24), (25, (26), (27), (28), (29)[,] AND (38) [and
(39)] of subsection (b) and in paragraphs (11), (13), (15), (19, (20),
(21), (22), (23), (24), (25), (26) and (28) of subsection (c) of section
six hundred twelve of this part.

S 11. Subsection (a) of section 686 of the tax |law, as anended by
section 10 of part C of chapter 25 of the laws of 2009, is anended to
read as foll ows:

(a) GCeneral.-- The conm ssioner [of taxation and finance], within the
appl i cable period of limtations, my credit an overpaynent of incone
tax and interest on such overpaynent against any liability in respect of
any tax inposed by this chapter[, including taxes inposed under article
twenty-three of this chapter,] on the person who made the overpaynent,
against any liability in respect of any tax inposed pursuant to the
authority of this chapter or any other |aw on such person if such tax is
adm nistered by the commissioner of taxation and finance and, as
provi ded in sections one hundr ed sevent y-one-c, one hundred
seventy-one-d, one hundred seventy-one-e, one hundred seventy-one-f and
one hundred seventy-one-l of this chapter, against past-due support, a
past-due | egally enforceable debt, a city of New York tax warrant judg-
nment debt, and agai nst the anmount of a default in repaynent of a guaran-
teed student, state wuniversity or <city university |loan. The bal ance
shall be refunded by the conptroller out of the proceeds of +the tax
retained by himfor such general purpose. Any refund under this section
shall be made only upon the filing of a return and upon a certificate of
t he conm ssioner approved by the conptroller. The conptroller, as a
condition precedent to the approval of such a certificate, may exam ne
into the facts as disclosed by the return of the person who nmade the
over paynent and other information and data available in the files of the
conm ssi oner.
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S 12. Paragraph 15 of subsection (b) of section 1453 of the tax lawis
REPEALED,

S 13. Subsection (d) of section 1453 of the tax |l aw, as anended by
section 13 of part C of chapter 25 of the laws of 2009, is anended to
read as follows:

(d) Entire net incone shall not include any refund or credit of a tax
for which no exclusion or deduction was allowed in determning the
taxpayer's entire net incone under this article or [articles nine-A or
twenty-three] ARTICLE NINE-A of this chapter for any prior year.

S 14. Subparagraph (C) of paragraph 1 of subdivision (b) of section
1503 of the tax |law, as anended by section 14 of part C of chapter 25 of
the laws of 2009, is anended to read as foll ows:

(C© any refund or <credit of a tax inposed under this article or
section one hundred eighty-seven[, or article twenty-three] of this
chapter heretofore in effect to the extent properly included as incone
for federal income tax purposes, for which no exclusion or deduction was
allowed in determining the taxpayer's entire net incone under this arti-
cle for any prior year;

S 15. Subparagraph (V) of paragraph 2 of subdivision (b) of section
1503 of the tax |aw i s REPEALED

S 16. Subparagraph 5 of paragraph (a) of subdivision 8 of section
11-602 of the adm nistrative code of the city of New York, as amended by
section 16 of part C of chapter 25 of the laws of 2009, is anended to
read as foll ows:

(5) any refund or credit of a tax inmposed under this chapter, or
i nposed by article nine, nine-Al, twenty-three,] or thirty-two of the
tax law, for which tax no exclusion or deduction was allowed in deter-
mning the taxpayer's entire net income under this subchapter or
subchapter three of this chapter for any prior year;

S 17. Subparagraph 19 of paragraph (b) of subdivision 8 of section
11-602 of the adm nistrative code of the city of New York is REPEALED

S 18. Paragraph 16 of subdivision (b) of section 11-641 of the admn-
istrative code of the city of New York is REPEALED

S 19. Subdivision (d) of section 11-641 of the adm nistrative code of
the city of New York, as anended by section 19 of part C of <chapter 25
of the laws of 2009, is anended to read as foll ows:

(d) Entire net incone shall not include any refund or credit of a tax
for which no exclusion or deduction was allowed in determning the
taxpayer's entire net income under this subchapter or subchapter two of
this chapter[, or inposed by article twenty-three of the tax law] for
any prior year.

S 20. Paragraph 35 of subdivision (b) of section 11-1712 of the adm n-
istrative code of the city of New York is REPEALED

S 21. Paragraph 7 of subdivision (c) of section 11-1712 of the adm n-
istrative code of the city of New York, as anended by section 21 of part
C of chapter 25 of the |laws of 2009, is anended to read as foll ows:

(7) The anount of any refund or credit for overpaynent of incone taxes
i nposed by this city, OR any other taxing jurisdiction, [or any taxes
imposed by article twenty-three of the tax law] to the extent properly
i ncluded in gross incone for federal income tax purposes.

S 22. Clauses (ii), (iv) and (v) of subparagraph (B) of paragraph 1 of
subdi vi sion (0) of section 11-1712 of the adm nistrative code of the
city of New York, clause (ii) as anended by chapter 333 of the | aws of
1987, clauses (iv) and (v) as relettered by section 60 and such section
as renunbered by section 43 of chapter 639 of the |aws of 1986, are
amended to read as foll ows:
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(ii) is, at the date of adoption of such plan, subject to taxation
(whether or not any anmount is owi ng) under section one hundred eighty-
three[,] OR one hundred eighty-four [or one hundred eighty-six of arti-
cle nine] of the tax law, or under article nine-a of the tax law [or
article twenty-three of the tax |aw, or woul d have been subject to tax
under article twenty-three of such law (as such article was in effect on
January first, nineteen hundred eighty) if such article were still in
effect], and the first taxable period for which such new busi ness becane
subject to such taxation comenced on or after July first, nineteen
hundred ei ghty-one and before January first, nineteen hundred eighty-
eight, and such first taxable period includes the date of adoption of
such plan; if not so subject to taxation, the new business nust be
subject to taxation under such sections or articles for the first tine
wi thin one year fromthe date of adoption of such plan, and

(iv) within ninety days after adoption of such plan, or, if a return
is required, as part of such return, under [such] article nine[,] OR
article nine-a [or article twenty-three] OF THE TAX LAW whichever is
sooner, shall file a new business certificate with the tax comm ssion
attesting to whether it neets, if subject to taxation under such arti-
cles, or intends to neet, if not so subject, all of the conditions stat-
ed in clauses (i), (ii) and (iii) of this subparagraph within the tine
set forth therein. Thereafter, during the first four taxable years of
such new business, along with, and as part of, any return required under
such articles, such new business shall nmake and file a new busi ness
certificate for the period covered by such return attesting to whether
it has net the conditions specified in this subparagraph during the
t axabl e period covered by such return. If no return is required under
such articles, such certificate shall be filed annually on or before the
fifteenth day of March which shall cover the twel ve consecutive cal endar
nonth period ending on the |last day of Decenber imedi ately precedi ng
such March fifteenth. If such new business fails to neet such conditions

specified in this subparagraph, it shall, in addition, give notice of
this fact, wthin the tine prescribed by the tax comm ssion, to the
hol ders of its "new business investnents.” The tax conmm ssion shal

prescribe the form and content of such new business certification and
may require a new business to file such certificate for periods (even if
no return is filed or required, but for this section) covering up to
eight years from the date of adoption of such plan, as inits
di scretion, it deens the sane necessary for the enforcenent of this
section, and

(v) Special rules:

(1) For any taxable period, in order to constitute a new business, a
busi ness enterprise nust have derived nore than sixty percent of its
aggregate gross receipts fromsources other than royalties, rents, divi-
dends, interest, annuities and sales or exchanges of stock or securi-
ties.

(2) A new business does not include: (i) any new business of which
twenty-five percent or nore of the nunber of shares of stock that enti-
tle the holders thereof to vote for the election of directors or trus-
tees is owned, directly or indirectly, by a taxpayer subject to tax
under section one hundred eighty-three, one hundred eighty-four[,] OR
one hundred eighty-five [or one hundred eighty-six of article nine] of
the tax law, or under article nine-a, thirty-two or thirty-three of the
tax law or (ii) any new business substantially simlar in operation and
in ownership, directly or indirectly, to a business entity (or entities)
taxabl e, or previously taxable, under such section, such article[, arti-
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cle twenty-three of the tax law] or which would have been subject to
[tax wunder such article twenty-three (as such article was in effect on
January first, nineteen hundred eighty) or] the incone (or |osses) of
which is (or was) includible under article twenty-two of [such] THE tax
| aw whereby the intent and purpose of this section would be evaded.

S 23. Subdivision (p) of section 11-1712 of the adm nistrative code of
the city of New York, as anended by chapter 333 of the laws of 1987, is
amended to read as foll ows:

(p) New business investnment deferral. For taxable years beginning
bef ore January first, nineteen hundred eighty-eight, at the option of
t he taxpayer, there may be subtracted from federal adjusted gross incone
a reinvested anount of long-termcapital gain realized in a taxable year
from the sale of a capital asset, as such termis defined in section
twel ve hundred twenty-one of the internal revenue code, which is not a
new business investnment. A reinvested anmount of |ong-termcapital gain
shall nean an anount which bears the sane ratio to the |Iong-term capital
gain realized fromthe sale of a capital asset which was includible in
New York adjusted gross inconme as that portion of the sale proceeds
which is reinvested, within one year fromdate of sale, in a New York
new business bears to the total sale proceeds. For the purposes of this
subdi vi sion, a New York new business is a business enterprise which: (1)
has been a taxpayer under article nine-A twenty-two, thirty-two or
thirty-three of the tax law for no nore than three taxable years
(including short taxable years), (2) over fifty percent of the nunber of
shares of stock that entitle the holders thereof to vote for the
el ection of directors or trustees is not owned, directly or indirectly,
by a taxpayer subject to tax under section one hundred eighty-three, one
hundred ei ghty-four[,] OR one hundred ei ghty-five [or one hundred ei ght-
y-six of article nine] of the tax law, or under article nine-A thirty-
two or thirty-three of the tax law, (3) is not substantially simlar in
operation or ownership, directly or indirectly, to a business entity (or
entities) taxable, or previously taxable, wunder such sections, such
articles[, article twenty-three of the tax |law] or which would have been
subject to [tax wunder article twenty-three (as such article was in
effect on January first, nineteen hundred eighty) or] the incone (or
| osses) of which is (or was) includible under article twenty-two of the
tax | aw whereby the intent and purpose of this subdivision would be
evaded, (4) |ocates and enploys at |east ninety percent of its assets in
the state, (5) enploys principally in the state eighty percent of its
enpl oyees (as ascertained within the nmeaning and intent of subparagraph
three of paragraph (a) of subdivision three of section two hundred ten
of the tax law and, in addition, in the case of a partnership, excluding
partners), and (6) derives less than forty percent of its gross incone
from dividends, interest, royalties (other than mneral, oil, or gas
royalties or copyright royalties), annuities and (7) reports at |east
twenty-five hundred dollars in gross inconme in any taxable year. The
rei nvested amount nust qualify as a capital asset as defined pursuant to
section twelve hundred twenty-one of the internal revenue code and rust
be retai ned by the taxpayer for at |east twelve nonths. The nodification
al l omabl e wunder this subdivision shall be utilized with respect to the
taxabl e year in which the twelve nonth retention period ends.

S 24. Subdivision 4 of section 11-1718 of the adm nistrative code of
the city of New York, as anended by section 22 of part C of chapter 25
of the Iaws of 2009, is anended to read as foll ows:

(4) There shall be added or subtracted (as the case nmay be) the
nodi fications described in paragraphs six, ten, seventeen, eighteen,



Co~NOoOUIT~hWNE

A. 5326 6

ni net een, twenty, twenty-one, twenty-two, twenty-three, twenty-four,
twenty-five, twenty-six, twenty-seven, twenty-nine[,] AND thirty-four
[and thirty-five] of subdivision (b) and in paragraphs el even, thirteen,
fifteen, nineteen, twenty, twenty-one, twenty-two, twenty-three, twen-
ty-four, twenty-five, twenty-six and twenty-ei ght of subdivision (c) of
section 11-1712 of this subchapter.

S 25. Subdivision 4 of section 11-1718 of the adm nistrative code of
the city of New York, as separately anended by section 12 of part HH1
of chapter 57 of the laws of 2008 and section 22 of part C of chapter 25
of the Iaws of 2009, is anended to read as foll ows:

(4) There shall be added or subtracted (as the case may be) the
nodi fications described in paragraphs six, ten, seventeen, eighteen,
ni neteen, twenty, twenty-one, twenty-two, twenty-three, twenty-four,
twenty-five, twenty-seven, twenty-eight, twenty-nine[,] AND thirty-four
[and thirty-five] of subdivision (b) and in paragraphs el even, thirteen,
fifteen, nineteen, twenty, twenty-one, twenty-two, twenty-three, twen-
ty-four, twenty-five, twenty-six and twenty-ei ght of subdivision (c) of
section 11-1712 of this subchapter.

S 26. Subparagraphs 16, 17 and 18 of paragraph t of subdivision 1 of
section 3602 of the education |aw, as anended by section 2 of part D of
chapter 25 of the laws of 2009, is anended to read as foll ows:

(16) any tuition paynents made pursuant to a contract under the
provi si ons of paragraphs e, f, g, h, i and | of subdivision two of
section forty-four hundred one of this chapter or any tuition paynents
on behalf of pupils attending a state school under paragraph d of such
subdi vision; AND (17) in any year in which expenditures are nmade to the
New York state teachers' retirenent systemor the New York state and
| ocal enployees' retirenment systemfor both the prior school year and
the current school vyear, any expenditures nmade to such retirenent
systens and recorded in the school year prior to the school year in
whi ch such obligations are paid[; and (18) any paynents to the commi s-
sioner of taxation and finance pursuant to article twenty-three of the
tax | aw] .

S 27. Section 3609-g of the education |aw is REPEALED.

S 28. Paragraph (e) of subdivision 7 of section 38 of the highway | aw,
as amended by chapter 196 of the laws of 1981 and as relettered by chap-
ter 153 of the laws of 1984, is anended to read as foll ows:

(e) No such certificate approving or authorizing the first partia
paynment or any final paynment to a foreign contractor shall be nade
unl ess such contractor shall furnish satisfactory proof that all taxes
due the state tax conmm ssion by such contractor, under the provisions of
or pursuant to a | aw enacted pursuant to the authority of article nine,
ni ne-a, twelve-a, [sixteen, sixteen-a,] twenty-one, twenty-two, [twen-
ty-three,] twenty-eight, twenty-nine or thirty of the tax law [or arti -
cle two-E of the general city law] have been paid. The <certificate of
the state tax conmssion to the effect that all such taxes have been
pai d shall be, for THE purpose of this paragraph, conclusive proof of
the payment of such taxes. The term "foreign contractor"” as used in this
subdi vision neans, in the case of an individual, a person who is not a
resident of this state, in the case of a partnership, one having one or
nore partners not a resident of this state, and in the case of a corpo-
rati on, one not organized under the |laws of this state.

S 29. Section 1270-h of the public authorities |aw is REPEALED

S 30. Section 92-ff of the state finance | aw is REPEALED

S 31. Paragraphs 1 and 2 and subparagraph (B) of paragraph 4 of subdi-
vision (j) of section 14 of the tax | aw, paragraphs 1 and 2 as anended



Co~NOoOUIT~hWNE

A. 5326 7

by section 10 of part CC of chapter 85 of the |aws of 2002 and subpara-
graph (B) of paragraph 4 as anended by chapter 161 of the |aws of 2005,
are amended to read as foll ows:

(1) A new business shall include any corporation, except a corporation
which is substantially simlar in operation and in ownership to a busi -
ness entity (or entities) taxable, or previously taxable, under section
one hundred eighty-three, one hundred eighty-four[,] OR one hundred
ei ghty-five [or one hundred eighty-six of article nine] OF TH S CHAPTER,
article nine-A article thirty-two or thirty-three of this chapter;
[article twenty-three of this chapter] or which would have been subject
to [tax under such article twenty-three (as such article was in effect
on January first, nineteen hundred eighty) or] the inconme (or |osses) of
which is (or was) includable under article twenty-two of this chapter.

(2) For purposes of article twenty-two of this chapter, an individua
who is either a sole proprietor or a nenber of a partnership shall qual -
ify as an owner of a new business unl ess the business of which the indi-
vidual is an owner is substantially simlar in operation and in owner-
ship to a business entity taxable, or previously taxable, under section
one hundred ei ghty-three, one hundred eighty-four[,] OR one hundred
ei ghty-five [or one hundred eighty-six of article nine] OF TH S CHAPTER,
article nine-A, thirty-two or thirty-three of this chapter; [article
twenty-three of this chapter] or which would have been subject to [tax
under such article twenty-three (as such article was in effect on Janu-
ary first, nineteen hundred eighty) or] the income (or |osses) of which
is (or was) includable under article twenty-two OF TH S CHAPTER

(B) Notw t hstandi ng any provisions of this subdivision to the contrary
and notwi thstanding subdivision c¢ of section eighteen of part CC of
chapter eighty-five of the laws of two thousand two, a corporation or
partnership, which was first certified under article eighteen-B of the
general rmunicipal |aw before August first, two thousand two, has a base
period of zero years or zero enploynent for its base period, and is
simlar in operation and in owership to a business entity or entities
taxable, or previously taxable, under sections specified in paragraph
one or two of this subdivision or which would have been subject to [tax
under article twenty-three of this <chapter (as such article was in
effect on January first, nineteen hundred eighty) or] the income or
| osses of which is or was includable under article twenty-two of this
chapter shall not be deenmed a new business if it was not formed for a
val i d busi ness purpose, as such termis defined in clause (D) of subpar-
agraph one of paragraph (o) of subdivision nine of section two hundred
ei ght of this chapter and was formed solely to gain enpire zone bene-
fits.

S 32. Paragraph (c) of subdivision 1-c of section 210 of the tax |aw,
as amended by chapter 1043 of the laws of 1981, is amended to read as
fol | ows:

(c) is not a corporation which is substantially simlar in operation
and in ownership to a business entity (or entities) taxable, or previ-
ously taxable, under this article; section one hundred eighty-three, one
hundred eighty-four[,] OR one hundred ei ghty-five [or one hundred ei ght-
y-six of article nine] OF THS CHAPTER, article thirty-two or thirty-
three of this chapter; [article twenty-three of this chapter] or which
woul d have been subject to [tax under such article twenty-three (as such
article was in effect on January first, nineteen hundred eighty) or] the
income (or losses) of which is (or was) includable under article twen-
ty-two of this chapter, and
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S 33. Subparagraph 2 of paragraph (j) of subdivision 12 of section 210
of the tax |l aw, as anmended by chapter 1043 of the laws of 1981, s
amended to read as foll ows:

(2) is substantially simlar in operation and in ownership to a busi -
ness entity (or entities) taxable, or previously taxable, under this
article; section one hundred eighty-three, one hundred eighty-four[,] OR
one hundred eighty-five [or one hundred eighty-six of article nine] OF
TH S CHAPTER, article thirty-two or thirty-three of this chapter; [arti-
cle twenty-three of this chapter] or which would have been subject to
[tax wunder such article twenty-three (as such article was in effect on
January first, nineteen hundred eighty) or] the incone (or |osses) of
which is (or was) includable under article twenty-two of this chapter
whereby the intent and purpose of this paragraph and paragraph (e) of
this subdivision wth respect to refunding of credit to new business
woul d be evaded; or

S 34. Subdivision 2-a of section 280-a of the tax law, as anended by
chapter 267 of the laws of 1987, is amended to read as foll ows:

2-a. In addition to the rebate allowable under the provisions of
subdi vi sion one of this section, the portion of the anobunt of stock
transfer tax paid which is to be allowed as a rebate to any person,
firm conpany or corporation registered wth the United States securi-
ties and exchange commssion in accordance wth subsection (b) of
section fifteen of the securities exchange act of nineteen hundred thir-
ty-four, as anended, and acting as a dealer in a transaction described
in paragraph (e) of subdivision twelve of this section, other than such
a person, firm conpany or corporation liable to file a report or return
under article nine-A of this chapter, [or article twenty-three of this
chapter, (as such article was in effect on or before Decenber thirtieth,
ni net een hundred ei ghty-two),] shall be one hundred percent of the stock
transfer tax incurred and paid on transactions subject to the stock
transfer tax executed by such person, firm conpany or corporation
pursuant to the acceptance of an order placed through an internarket
| i nkage system devel oped pursuant to subsection (a) of section eleven-A
of such securities exchange act under a plan subnitted by one or nore
national securities exchanges or national securities associations regis-
tered with such securities and exchange conm ssion occurring on and
after April seventeenth, nineteen hundred seventy-ei ght and on or before
Septenber thirtieth, nineteen hundred seventy-nine, seventy percent of
the tax incurred and paid on such a transaction occurring on and after
Cctober first, nineteen hundred seventy-nine and on or before Septenber
thirtieth, ni net een hundr ed eighty and forty percent of the tax incurred
and paid on such a transaction occurring on and after Cctober first,
ni neteen hundred eighty and on or before Septenber thirtieth, ni net een
hundred ei ghty-one. Notw t hstandi ng any ot her provision of Iama the net
anount to be rebated to any such person, firm conpany or corporation
under this subdivision with respect to stock transfer tax allowable as
rebates during each of the periods ending on Septenber thirtieth
her ei nbefore set forth shall not be allowed or paid prior to the first
day of +the eighth nonth follow ng Septenber thirtieth of each of such
periods nor until the subsequent date on which the conm ssioner of taxa-
tion and finance shall next determ ne the anbunt allowable as rebates
pursuant to the provisions of section ninety-two-i of the state finance
| aw, provided, however, that the net anount to be allowed for the Apri
sevent eent h, ni neteen hundred seventy-ei ght through Septenber thirtieth,
ni net een hundred seventy-ei ght period shall not be allowed or paid until
the | ast busi ness day of June, nineteen hundred seventy-nine.
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No rebate shall be allowed under this subdivision with respect to any
stock transfer tax incurred in a market making transaction occurring on
or after Cctober first, nineteen hundred eighty-one. No rebate shall be
all owed or paid under this subdivision for stock transfer tax paid
pursuant to section two hundred seventy-nine-a of this chapter nor shal
any rebate be allowed or paid until the person, firm conpany or corpo-
ration claimng the rebate conplies with the rules, regulations and
instructions of the state tax conmssion issued under this article
i ncludi ng furnishing of a just and true book of account within the state
as may be required by the state tax conm ssion.

S 35. Subparagraph (A) of paragraph 10 of subsection (a) of section
606 of the tax |aw, as anended by section 3 of part CC of chapter 85 of
the laws of 2002, is anended to read as foll ows:

(A) the business of which the individual is an owner is substantially
simlar in operation and in owership to a business entity taxable, or
previ ously taxabl e, under section one hundred ei ghty-three, one hundred
eighty-four[,] OR one hundred eighty-five [or one hundred ei ghty-six of
article nine] OF TH S CHAPTER, article nine-A, thirty-two or thirty-
three of this chapter; [article twenty-three of this chapter] or which
woul d have been subject to [tax under such article twenty-three (as such
article was in effect on January first, nineteen hundred eighty) or] the
i ncome (or | osses) of which is (or was) includable wunder THIS article
[twenty-two] of this chapter whereby the intent and purpose of this
par agr aph and paragraph five of this subsection with respect to refund-
ing of credit to new business woul d be evaded; or

S 36. Clauses (ii), (iv) and subclause 2 of clause (v) of subparagraph
(B) of paragraph 1 of subsection (o) of section 612 of the tax |aw,
clause (ii) as anended by chapter 28 of the | aws of 1987, clause (iv) as
anmended by chapter 267 of the laws of 1987 and subcl ause 2 of clause (V)
as anmended by chapter 1043 of the |laws of 1981, are anended to read as
fol | ows:

(ii) is, at the date of adoption of such plan, subject to taxation
(whet her or not any anmount is owi ng) under section one hundred eighty-
three[,] OR one hundred eighty-four [or one hundred eighty-six of arti-
cle nine] of this chapter, or under article nine-a of this chapter [or
article twenty-three of this chapter, or woul d have been subject to tax
under article twenty-three (as such article was in effect on January
first, nineteen hundred eighty) if such article were still in effect],
and the first taxable period for which such new busi ness becane subject
to such taxation comenced on or after July first, nineteen hundred
ei ghty-one and before January first, nineteen hundred ei ghty-eight, and
such first taxable period includes the date of adoption of such plan; if
not so subject to taxation, the new busi ness nust be subject to taxation
under such sections or articles for the first tine within one year from
the date of adoption of such plan, and

(iv) within ninety days after the adoption of such plan, or, if a
return is required, as part of such return, under such article nine[,]
OR article nine-A [or article twenty-three (as such article was in
effect on or before Decenber thirtieth, nineteen hundred ei ghty-two),
whi chever is sooner] OF THI S CHAPTER, shall file a new business certif-
icate with the state tax commi ssion attesting to whether it neets, if
subj ect to taxation under such articles, or intends to neet, if not so
subject, all of the conditions stated in clauses (i), (ii) and (iii) of
this subparagraph within the tinme set forth therein. Thereafter, during
the first four taxable years of such new business, along with, and as
part of, any return required under such articles, such new business
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shall make and file a new business certificate for the period covered by
such return attesting to whether it has net the conditions specified in
t hi s subparagraph during the taxable period covered by such return. |If
no return is required under such articles, such certificate shall be
filed annually on or before the fifteenth day of March which shall cover
the twel ve consecutive cal endar nonth period ending on the |ast day of
Decenber inmmediately preceding such March fifteenth. If such new busi -
ness fails to neet such conditions specified in this subparagraph, it
shall, in addition, give notice of this fact, within the tinme prescribed
by the state tax commi ssion, to the holders of its "new business invest-
nents."” The state tax comm ssion shall prescribe the formand content of
such new business certification and may require a new business to file
such certificate for periods (even if no returnis filed or required,
but for this section) covering up to eight years fromthe date of
adoption of such plan, as in its discretion, it deens the sane necessary
for the enforcenent of this subparagraph, and

(2) A new business does not include (i) any new business of which
twenty-five percent or nore of the nunber of shares of stock that enti-
tle the holders thereof to vote for the election of directors or trus-
tees is owned, directly or indirectly, by a taxpayer subject to tax
under section one hundred eighty-three, one hundred eighty-four[,] OR
one hundred eighty-five [or one hundred eighty-six of article nine] of
this chapter, or under article nine-A, thirty-two or thirty-three of
this chapter or (ii) any new business substantially simlar in operation
and in ownership, directly or indirectly, to a business entity (or enti-
ties) taxable, or previously taxable, under such sections, such arti-
cles, [article twenty-three] or which would have been subject to [tax
under article twenty-three (as such article was in effect on January
first, nineteen hundred eighty) or] the income (or |osses) of which is
(or was) includable under THIS article [twenty-two] whereby the intent
and purpose of this subsection would be evaded.

S 37. Subsection (p) of section 612 of the tax law, as anended by
chapter 28 of the laws of 1987, is anended to read as foll ows:

(p) New business investnment deferral. For taxable years beginning
bef ore January first, nineteen hundred eighty-eight, at the option of
t he taxpayer, there may be subtracted from federal adjusted gross incone
a reinvested anount of long-termcapital gain realized in a taxable year
from the sale of a capital asset, as such termis defined in section
1221 of the internal revenue code, which is not a new business invest-
ment. A reinvested anount of |ong-termcapital gain shall nean an anount
which bears the sanme ratio to the long-termcapital gain realized from
the sale of a capital asset which was includable in New York adjusted
gross incone as that portion of the sale proceeds which is reinvested,
within one year fromdate of sale, in a New York new business bears to
the total sale proceeds. For the purposes of this subsection, a New York
new business is a business enterprise which (1) has been a taxpayer
under this article for no nore than three taxable years (including short
taxabl e years), (2) over fifty percent of the nunber of shares of stock
that entitle the holders thereof to vote for the election of directors
or trustees is not owned, directly or indirectly, by a taxpayer subject
to tax under section one hundred eighty-three, one hundred ei ghty-
four[,] OR one hundred eighty-five [or one hundred eighty-six of article
nine] of this chapter, or under article nine-A thirty-two or thirty-
three of this chapter, (3) is not substantially simlar in operation or
ownership, directly or indirectly, to a business entity (or entities)
taxable, or previously taxable, wunder such sections, such articles,
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[article twenty-three] or which would have been subject to [tax under
article twenty-three (as such article was in effect on January first,
ni net een hundred eighty) or] the inconme (or |osses) of which is (or was)
i ncludable under THIS article [twenty-two] whereby the intent and
pur pose of this subsection would be evaded, (4) |ocates and enploys at
| east ninety percent of its assets in the state, (5) enploys principally
in the state eighty percent of its enpl oyees (as ascertained within the
nmeani ng and i ntent of subparagraph three of paragraph (a) of subdivision

three of section two hundred ten of this chapter and, in addition, in
the case of a partnership, excluding partners), (6) derives |ess than
forty percent of its gross income from dividends, interest, royalties
(other than mneral, oil, or gas royalties or copyright royalties), and
annuities and (7) reports at |east twenty-five hundred dollars in gross
income in any taxable year. The reinvested anmobunt nust qualify as a

capital asset as defined in section 1221 of the internal revenue code
and nust be retained by the taxpayer for at |east twelve nonths. The
nodi fication allowable under this subsection shall be wutilized wth
respect to the taxable year in which the twelve nonth retention period
ends. The conm ssioner [of taxation and finance] my require annua
information reports on the investnents in new busi nesses nmade pursuant
to this subsection, and such other reports as he may require to ensure
agai nst the evasion of the intent and purposes of this subsection.

S 38. Subsection (g) of section 697 of the tax |law, as anended by
chapter 267 of the laws of 1987, is amended to read as foll ows:

(g) Cooperation with the cities of the state of New York. Not wi t h-
standing the provisions of subsection (e) OF TH S SECTION, the tax
commi ssion may pernmit the proper city officer of any city of the state
of New York inposing a personal incone tax upon the incones of resi-
dents, or an unincorporated business incone tax, or an earnings tax on
nonresi dents, or the authorized representative of any such officer, to
i nspect any return filed under this article, [or article twenty-three
(as such article was in effect on or before Decenber thirtieth, nineteen
hundred eighty-two),] or may furnish to such officer or his authorized
representative an abstract of any such return or supply himwith infor-
mation concerning an itemcontained in any such return, or disclosed by
any investigation of tax liability under this article [or article twen-
ty-three (as such article was in effect on or before Decenber thirtieth,
ni neteen hundred eighty-two)], but such perm ssion shall be granted or
such information furnished to such officer or his representative only if
the local laws of such city grant substantially simlar privileges to
the comm ssion or officer of this state charged with the adm nistration
of the tax inposed by this article and such information is to be wused
for tax purposes only; and provided further the comm ssioner [of taxa-
tion and finance] may furnish to such city officer or the l|egal repre-
sentative of such city such returns filed under this article [or article
twenty-three (as such article was in effect on or before Decenber thir-
tieth, nineteen hundred eighty-two)] and other tax information, as he
may consi der proper, for use in court actions or proceedi ngs under such
| ocal |aw, whether civil or crimnal, where a witten request therefor
has been nade to the comm ssioner [of taxation and finance] by such city
officer or his delegate, provided the local |aw of such city grants
substantially simlar powers to such city officer or his del egate. \Were
t he conmi ssioner [of taxation and finance] has so authorized use of
returns and other information in such actions or proceedings, officers
and enpl oyees of the departnent [of taxation and finance] nay testify in
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such actions or proceedings in respect to such returns or other inforna-
tion.

S 39. Section 1311 of the tax |l aw, as anended by chapter 682 of the
| aws of 1976, is anended to read as foll ows:

S 1311. Enforcenment with other taxes. (a) If there is assessed a tax
under a city incone tax inposed pursuant to the authority of this arti-
cle and there is also assessed a tax or taxes against the sane taxpayer
pursuant to article twenty-two [or articles twenty-two and twenty-three]
of this chapter [or under a |ocal |aw enacted pursuant to the authority
of article two-E of the general city law] and paynent of a single anount
is required under the provisions of this article, such paynent shall be
deened to have been made with respect to the taxes so assessed in
proportion to the amounts of such taxes due, including tax, penalties,
Interest and additions to tax.

(b) If the state tax conm ssion takes action under such article twen-
ty-two [or articles twenty-two and twenty-three] or under a local |aw
enacted pursuant to the authority of article two-E of the general city
law with respect to the enforcenent and collection of the tax or taxes
assessed under such articles the state tax comm ssion shall, wherever
possi bl e, acconpany such action with a simlar action wunder simlar
enforcenent and coll ection provisions of such city income tax.

(c) Any noneys collected as a result of such joint action shall be
deened to have been collected in proportion to the amounts due, includ-
ing tax, penalties, interest and additions to tax, under article twen-
ty-two [or articles twenty-two and twenty-three] of this chapter and
such city incone tax.

(d) Whenever the state tax conm ssion takes any action with respect to
a deficiency of income tax under article twenty-two [or articles twen-

ty-two and twenty-three] of this chapter [or under a local |aw enacted
pursuant to the authority of article two-E of the general city |law,
other than the action set forth in subdivision (a) of this section, it

may in its discretion acconpany such action with a simlar action under
such city incone tax.

S 40. Subparagraph (B) of paragraph 8 of subsection (i) of section
1456 of the tax |aw, as added by section 27 of part A of chapter 56 of
the laws of 1998, is anended to read as foll ows:

(B) is substantially simlar in operation and in owership to a busi-
ness entity (or entities) taxable, or previously taxable, under this
article; section one hundred eighty-three, one hundred eighty-four[,] OR
one hundred eighty-five [or one hundred eighty-six of article nine] OF
TH'S CHAPTER, article nine-A or article thirty-three of this chapter;
[article twenty-three of this chapter or which woul d have been subject
to tax under such article twenty-three (as such article was in effect on
January first, nineteen hundred eighty)] or the income (or |osses) of
which is (or was) includable under article twenty-two of this chapter
whereby the intent and purpose of this paragraph and paragraph five of
this subsection with respect to refunding of «credit to new business
woul d be evaded; or

S 41. Subparagraph (B) of paragraph 7 of subdivision (gq) of section
1511 of the tax |law, as added by section 1 of part L of chapter 63 of
the laws of 2000, is anended to read as foll ows:

(B) is substantially simlar in operation and in ownership to a busi -
ness entity (or entities) taxable, or previously taxable, under this
article; section one hundred eighty-three, one hundred eighty-four[,] OR
one hundred eight-five [or one hundred eighty-six of article nine] OF
TH S CHAPTER, article nine-A or article thirty-two of this chapter;
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[article twenty-three of this chapter or which would have been subject
to tax under such article twenty-three (as such article was in effect of
January first, nineteen hundred eighty)] or the incone (or |osses) of
which is (or was) includable under article twenty-two of this chapter
whereby the intent and purpose of this paragraph and paragraph four of
this subdivision wth respect to refunding of credit to new business
woul d be evaded; or

S 42. Section 1166-a of the tax | aw i s REPEALED

S 43. Section 1167 of the tax |law, as anmended by section 3 of part F
of chapter 25 of the |aws of 2009, is anmended to read as foll ows:

S 1167. Deposit and disposition of revenue. Al taxes, interest and
penal ties collected or received by the commi ssioner under this article
shal | be deposited and di sposed of pursuant to the provisions of section
one hundred seventy-one-a of this chapter, except that after reserving
anounts in accordance with such section one hundred seventy-one-a of
this chapter, the renmainder shall be paid by the conptroller to the
credit of the highway and bridge trust fund established by section
eighty-nine-b of the state finance |aw, provided, however, taxes,
interest and penalties collected or received pursuant to section eleven
hundred sixty-six-a of this article shall be paid to the credit of the
netropolitan transportation authority aid trust account of the metropol -
itan transportation authority financial assistance fund established by
section ninety-two-ff of the state finance | aw].

S 44. This act shall take effect inmrediately; provided, however that:

(a) the anendnents to subsection (4) of section 618 of the tax |aw
made by section nine of this act shall be subject to the expiration and
reversion of such subsection pursuant to chapter 782 of the | aws of
1988, as anmended, when upon such date the provisions of section ten of
this act shall take effect; and

(b) the anendnents to subdivision (4) of section 11-1718 of the adni n-
istrative code of the city of New York made by section twenty-two of
this act shall be subject to the expiration and reversion of such subdi -
vi sion pursuant to chapter 782 of the laws of 1988, as anended, when
upon such date the provisions of section twenty-three of this act shal
take effect.



