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STATE OF NEW YORK

4784
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
February 7, 2011

Introduced by M of A MORELLE -- read once and referred to the Comit -
tee on Ways and Means

AN ACT to anend the tax law, in relation to conputing the conbined all o-
cation percentage of a group of corporations required or pernmtted to
be included in a conbined report where one or nore of such nmenbers are
nmut ual fund service providers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph 3 of subsection (f) of section 1462 of +the tax
law, as anended by section 7 of part E-1 of chapter 57 of the | aws of
2009, is anended to read as foll ows:

(3) (i) I'n the case of a conbined return, the tax shall be neasured by
t he ALLOCATED conbi ned entire net incone, ALLOCATED conbi ned alternative
entire net income or ALLOCATED conbi ned assets of all the corporations
included in the return, including any captive REIT, captive R C or over-
capitalized captive insurance conpany. The allocation percentage shal
be conputed based on the conbined factors with respect to all the corpo-
rations included in the conbined return. In conputing conbined entire
net incone and conbined alternative entire net incone intercorporate
di vi dends and all other intercorporate transactions shall be elimnated
and in conputing conbi ned assets intercorporate stockhol dings and inter-
corporate bills, notes and accounts receivable and payabl e and ot her
i nt ercorporate indebtedness shall be elim nated.

(ii) In the case of a captive REIT required under this subsection to
be included in a conbined return, "entire net inconme" nmeans "real estate
i nvestment trust taxable incone" as defined in paragraph two of subdivi-
sion (b) of section eight hundred fifty-seven (as nodified by section
ei ght hundred fifty-eight) of the internal revenue code, plus the anount
t axabl e under paragraph three of subdivision (b) of section eight
hundred fifty-seven of that code, subject to the nodifications required
by section fourteen hundred fifty-three of this article. In the case of

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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a captive RIC required wunder this subsection to be included in a
conbined return, "entire net inconme"” means "investment conpany taxable
i ncome” as defined in paragraph two of subdivision (b) of section eight

hundred fifty-two (as nodified by section eight hundred fifty-five) of

the internal revenue code, plus the anobunt taxable under paragraph three
of subdivision (b) of section eight hundred fifty-two of that code,

subject to the nodifications required by section fourteen hundred
fifty-three of this article. However, the deduction under the internal

revenue code for dividends paid by the captive REIT or captive RICto
any menber of the affiliated group that includes the corporation that

directly or indirectly owns over fifty percent of the voting stock of

the captive REIT or captive RC wll be Ilimted to the follow ng
percentages: (A) fifty percent for taxable years beginning on or after
January first, two thousand ei ght and before January first, two thousand
nine; (B) twenty-five percent for taxable years beginning on or after
January first, two thousand nine and before January first, two thousand
el even; and (C) zero percent for taxable years beginning on or after
January first, two thousand eleven. The term"affiliated group” neans
"affiliated group” as defined in section fifteen hundred four of the
i nternal revenue code, but without regard to the exceptions provided for
i n subsection (b) of such section fifteen hundred four.

(iit) In the <case of an overcapitalized captive insurance conmpany
required under this subsection to be included in a conbined return,
entire net income nust be conputed as required by section fourteen
hundred fifty-three of this article.

(1'V) IF A BANKING CORPORATION DESCRIBED IN PARAGRAPH NI NE OF
SUBSECTION (A) OF SECTION FOURTEEN HUNDRED FI FTY-TWDO OF THI S ARTI CLE
THAT SUBSTANTI ALLY PROVI DES MANAGEMENT, ADM NI STRATIVE OR DI STRI BUTI ON
SERVI CES TO AN | NVESTMENT COMPANY, AS SUCH TERMS ARE DEFI NED | N SUBPARA-
GRAPH (G OF PARAGRAPH TWD OF SUBSECTI ON (A) OF SECTI ON FOURTEEN HUNDRED
FIFTY-FOUR OF TH'S ARTICLE, IS REQUI RED OR PERM TTED TO BE | NCLUDED IN A
COMBI NED RETURN WTH A BANKI NG CORPORATI ON OR A BANK HOLDI NG COVPANY
THAT DCES NOT SUBSTANTI ALLY PROVI DE MANAGEMENT, ADM NI STRATIVE OR
DI STRI BUTI ON SERVI CES TO AN | NVESTMENT COWMPANY, THE ALLOCATED COVBI NED
ENTI RE NET | NCOVE, ALLOCATED COVBI NED ALTERNATI VE ENTI RE NET | NCOVE OR
ALLOCATED COMBI NED ASSETS I N THE COVBI NED RETURN SHALL BE COVPUTED AS
FOLLOWS:

(A) THE ENTI RE NET | NCOVE, ALTERNATIVE NET I NCOME OR ASSETS OF ALL
SUCH BANKI NG CORPORATI ONS | NCLUDED I N THE COVBI NED RETURN THAT SUBSTAN-
TI ALLY PROVI DE MANAGEMENT, ADM NI STRATI VE OR DI STRI BUTI ON SERVI CES TO AN
| NVESTMENT COMPANY SHALL BE COVBI NED AND MULTI PLIED BY THE ALLOCATI ON
PERCENTAGE FOR ALL SUCH BANKING CORPORATIONS COVWPUTED BASED ON THE
COMBI NED FACTOR OR FACTORS WTH RESPECT TO ALL SUCH BANKING CORPO
RATI ONS, AS DETERM NED PURSUANT TO PARAGRAPH ONE- A OF SUBSECTI ON (B) OF
SECTI ON FOURTEEN HUNDRED FI FTY- FOUR OF THI S ARTI CLE;

(B) THE ENTI RE NET | NCOVE, ALTERNATIVE NET I NCOME OR ASSETS OF ALL
OTHER BANKI NG CORPORATIONS |INCLUDED I N THE COVBI NED RETURN SHALL BE
COVBI NED AND MULTI PLI ED BY THE ALLOCATI ON PERCENTAGE FOR ALL SUCH BANK-
I NG CORPORATI ONS COMPUTED BASED ON THE COMVBI NED FACTORS W TH RESPECT TO
ALL SUCH BANKI NG CORPCRATI ONS, AS DETERM NED PURSUANT TO PARAGRAPH ONE
OF SUBSECTION (B) OF SECTI ON FOURTEEN HUNDRED FI FTY- FOUR OF TH S ARTI -
CLE;

(C©) THE PRODUCT OF EACH GROUP SO OBTAI NED SHALL BE ADDED TOGETHER; AND

(D) FOR PURPOSES OF CLAUSES (A) AND (B) OF TH'S SUBPARAGRAPH, IN
COWPUTI NG EACH CGROUPS COMBI NED ENTI RE NET | NCOVE AND COVBI NED ALTERNA-
TI VE ENTI RE NET | NCOVE | NTERCORPRATE DI VI DENDS AND ALL OTHER | NTERCORPO-
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RATE TRANSACTI ONS BETWEEN THE TWO GROUPS SHALL BE ELIM NATED, AND IN
COVPUTI NG COVBI NED ASSETS OF EACH GROUP | NTERCORPORATE STOCKHOLDI NGS AND
| NTERCORPCORATE BILLS, NOTES AND ACCOUNTS RECElI VABLE AND PAYABLE AND
OTHER | NTERCORPORATE | NDEBTEDNESS BETWEEN THE TWD GROUPS SHALL BE ELI M -
NATED.

PROVI DED FURTHER, THAT |F THE ENTI RE NET | NCOVE OR ALTERNATI VE NET
| NCOVE OF EI THER GROUP IS A LOSS, THE AMOUNT OF SUCH LOSS SHALL BE
SUBTRACTED FROM THE OTHER GROUP' S ENTI RE NET | NCOVE OR ALTERNATI VE NET
| NCOVE, RESPECTI VELY, BEFORE ALLOCATI ON.

S 2. This act shall take effect immediately and shall apply to taxable
years begi nning on or after January 1, 2006.



