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STATE OF NEW YORK

4692
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
February 4, 2011

Introduced by M of A  SILVER BRENNAN, KAVANAGH, ROSENTHAL, GALEF
LI FTON, NOLAN, CORNN -- read once and referred to the Conmttee on
Cor porations, Authorities and Comr ssions

AN ACT to amend the general construction |aw and the busi ness cor po-
ration law, in relation to authorizing the incorporation of benefit
corporations, providing for the public benefit to be created by bene-
fit corporations, for the election and term nation of the status of a
benefit corporation, for the standards of conduct for directors of a
benefit corporation, and for the preparation and distribution of an
annual benefit report by a benefit corporation

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraphs 3 and 4 of subdivision d of section 65 of the
general construction |law, as added by chapter 451 of the |aws of 1973
are anended and a new paragraph 5 is added to read as fol |l ows:

3. Arailroad corporation, [or]

4. A transportation corporation[.], OR

5. A BENEFI T CORPORATI ON.

S 2. Section 66 of the general construction |law is anmended by adding a
new subdi vision 4-a to read as foll ows:

4-A. A "BENEFI T CORPORATI ON' MEANS A BUSI NESS CORPORATION THAT HAS
ELECTED TO BECOVE SUBJECT TO ARTI CLE SEVENTEEN OF THE BUSI NESS CORPO-
RATI ON LAW AND WHOSE STATUS AS A BENEFI T CORPORATI ON HAS NOT BEEN TERM -
NATED AS PROVI DED | N ARTI CLE SEVENTEEN OF THE BUSI NESS CORPORATI ON LAW

S 3. The business corporation law is anended by adding a new article
17 to read as foll ows:

ARTI CLE 17
BENEFI T CORPORATI ONS
SECTI ON 1701. APPLI CATI ON AND EFFECT OF ARTI CLE
1702. DEFI NI TI ONS.
1703. FORMATI ON OF BENEFI T CORPORATI ONS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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1704. ELECTION OF AN EXI STI NG BUSI NESS CORPORATI ON TO BECOVE A
BENEFI T CORPCORATI ON.
1705. TERM NATI ON OF BENEFI T CORPORATI ON STATUS.
1706. CORPCORATE PURPOSES.
1707. STANDARD OF CONDUCT FOR DI RECTORS.
1708. ANNUAL BENEFI T REPORT.
S 1701. APPLI CATI ON AND EFFECT OF ARTI CLE.

(A) TH' S ARTI CLE SHALL BE APPLI CABLE TO ALL BENEFI T CORPORATI ONS.

(B) THE EXISTENCE OF A PROVISION OF THI S ARTI CLE SHALL NOT OF | TSELF
CREATE ANY | MPLI CATI ON THAT A CONTRARY OR DI FFERENT RULE OF LAW IS OR
WOULD BE APPLICABLE TO A BUSI NESS CORPORATI ON THAT IS NOT' A BENEFI T
CORPORATI ON. THI' S ARTI CLE SHALL NOT AFFECT ANY STATUTE OR RULE OF LAW
THAT IS OR WOULD BE APPL|I CABLE TO A BUSI NESS CORPORATI ON THAT IS NOT A
BENEFI T CORPCORATI ON.

(©) EXCEPT AS OTHERW SE PROVIDED IN TH S ARTICLE, THIS CHAPTER SHALL
BE GENERALLY APPLI CABLE TO ALL BENEFI T CORPORATI ONS.

(D) A PROVISION OF THE CERTIFI CATE OF | NCORPORATI ON CR BYLAWS COF A
BENEFI T CORPCRATI ON MAY NOT RELAX, BE | NCONSI STENT W TH OR SUPERSEDE ANY
PROVI SION OF THI S ARTI CLE.

S 1702. DEFI NI TI ONS.

AS USED IN THI S ARTI CLE, UNLESS THE CONTEXT OIHERW SE REQUI RES, THE
TERM

(A) "BENEFIT CORPORATION' NMEANS A BUSINESS CORPCORATION THAT HAS
ELECTED TO BECOVE SUBJECT TO TH S ARTI CLE AND WHOSE STATUS AS A BENEFI T
CORPCORATI ON HAS NOT' BEEN TERM NATED AS PROVI DED I N THI S ARTI CLE.

(B) "GENERAL PUBLI C BENEFI T" MEANS A MATERI AL PCSI TI VE | MPACT ON SCCI -
ETY AND THE ENVI RONMENT, AS MEASURED BY A THI RD- PARTY STANDARD.

(© "I NDEPENDENT" MEANS THAT A PERSON HAS NO MATERI AL RELATI ONSHI P
W TH A BENEFI T CORPCRATI ON OR ANY OF I TS SUBSI DI ARIES (OTHER THAN THE
RELATIONSHI P OF SERVING AS THE BENEFI T DI RECTOR OR BENEFI T OFFI CER),
El THER DI RECTLY OR AS A SHAREHOLDER, PARTNER, MEMBER OR OTHER OMNER OR A
DI RECTOR, OFFI CER OR OTHER MANAGER OF AN ENTITY THAT HAS A NMATERI AL
RELATI ONSHI P W TH THE BENEFI T CORPORATI ON OR ANY OF | TS SUBSI DI ARI ES. A
MATERI AL RELATI ONSHI P BETWEEN AN | NDI VI DUAL AND A BENEFI T CORPORATI ON OR
ANY OF | TS SUBSI DI ARI ES WLL BE CONCLUSI VELY PRESUMED TO EXI ST | F:

(1) THE PERSON IS, OR HAS BEEN W THI N THE LAST THREE YEARS, AN EMPLOY-
EE OF THE BENEFI T CORPORATI ON OR ANY OF | TS SUBSI DI ARI ES;

(2) AN | MVEDI ATE FAM LY MEMBER OF THE PERSON IS, OR HAS BEEN WTH N
THE LAST THREE YEARS, AN EXECUTI VE OFFI CER OF THE BENEFI T CORPORATI ON OR
ANY OF | TS SUBSI DI ARI ES; OR

(3) THE PERSON, OR AN ENTITY OF WHICH THE PERSON | S A DI RECTOR, OFFI -
CER OR OTHER MANAGER OR IN WHICH THE PERSON OWS BENEFICI ALLY OR OF
RECORD FIVE PERCENT OR MORE OF THE EQUI TY | NTERESTS, OWNS BENEFI Cl ALLY
OR OF RECORD FI VE PERCENT OR MORE OF THE SHARES OF THE BENEFI T CORPO-
RATI ON.

(D) "M N MUM STATUS VOTE' MEANS THAT, IN ADDI TION TO ANY OTHER
APPROVAL OR VOTE REQUI RED BY TH S CHAPTER, THE CERTI FI CATE OF | NCORPG
RATI ON OR A BYLAW ADOPTED BY THE SHAREHOLDERS:

(1) THE HOLDERS OF SHARES OF EVERY CLASS OR SERIES SHALL BE ENTI TLED
TO VOTE ON THE CORPORATE ACTI ON REGARDLESS OF ANY LI M TATION STATED I[N
THE CERTI FI CATE OF | NCORPORATI ON OR BYLAWS ON THE VOTI NG Rl GHTS OF ANY
CLASS OR SERI ES.

(2) THE CORPORATE ACTI ON MUST BE APPROVED BY VOTE OF THE SHAREHOLDERS
OF EACH CLASS OR SERI ES ENTI TLED TO CAST AT LEAST THREE- QUARTERS OF THE
VOTES THAT ALL SHAREHOLDERS OF THE CLASS OR SERI ES ARE ENTI TLED TO CAST
THEREON.
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(E) "SPECIFIC PUBLIC BENEFI T," AS MEASURED BY A THI RD- PARTY STANDARD,
| NCLUDES:

(1) PROVIDING LOWINCOVE OR UNDERSERVED | NDIVIDUALS CR COVMUNI Tl ES
W TH BENEFI Cl AL PRODUCTS OR SERVI CES;

(2) PROMOTI NG ECONOM C OPPORTUNI TY FOR | NDIVIDUALS OR COVMUNI TI ES
BEYOND THE CREATI ON OF JOBS I N THE NORVAL COURSE OF BUSI NESS;

(3) PRESERVI NG THE ENVI RONVENT,;

(4) 1 MPROVI NG HUVAN HEALTH;

(5) PROMOTI NG THE ARTS, SCI ENCES OR ADVANCEMENT OF KNOW.EDGE;

(6) | NCREASING THE FLOW OF CAPI TAL TO ENTI TIES WTH A PUBLI C BENEFI T
PURPOSE; AND

(7) THE ACCOWPLI SHVENT OF ANY OTHER PARTI CULAR BENEFI T FOR SOCI ETY OR
THE ENVI RONMENT.

(F) "SuBSIDI ARY" NMEANS AN ENTITY IN WHI CH A PERSON OMWNS BENEFI Cl ALLY
OR OF RECORD FI FTY PERCENT OR MORE OF THE EQUI TY | NTERESTS.

(G "TH RD- PARTY STANDARD' MEANS A STANDARD RECOGNI ZED BY THE SECRE-
TARY OF STATE OR I TS DESI GNEE OR DESI GNEES FOR DEFI NI NG, REPORTI NG AND
ASSESSI NG CORPCRATE SOCI AL AND ENVI RONMENTAL PERFORVANCE THAT | S

(1) DEVELOPED BY A PERSON THAT IS | NDEPENDENT OF THE BENEFIT CORPO
RATI ON; AND

(2) TRANSPARENT BECAUSE THE FOLLOW NG | NFORVATI ON ABOUT THE STANDARD
'S PUBLI CLY AVAI LABLE:

(A) THE FACTORS CONSI DERED WHEN MEASURI NG THE PERFORMANCE OF A BUSI -
NESS;

(B) THE RELATI VE VEI GHTI NGS OF THOSE FACTORS; AND

(© THE |IDENTITY OF THE PERSONS WHO DEVELOPED AND CONTROL CHANGES TO
THE STANDARD AND THE PROCESS BY WHI CH THOSE CHANGES ARE MADE.

S 1703. FORNMATI ON OF BENEFI T CORPORATI ONS.

A BENEFI T CORPCORATI ON SHALL BE FORMED | N ACCORDANCE WTH TH S CHAPTER
EXCEPT THAT | TS CERTI FI CATE OF | NCORPORATI ON SHALL ALSO STATE THAT IT IS
A BENEFI T CORPORATI ON.

S 1704. ELECTI ON OF AN EXI STI NG BUSI NESS CORPORATI ON TO BECOVE A BENEFI T
CORPORATI ON.

(A) A BUSI NESS CORPORATI ON MAY BECOVE A BENEFI T CORPORATI ON UNDER THI S
ARTI CLE BY AMENDI NG | TS CERTI FI CATE OF | NCORPORATI ON SO THAT I T CONTAI NS
A STATEMENT THAT THE CORPORATI ON | S A BENEFI T CORPORATI ON. THE AMENDMENT
SHALL NOT' BE EFFECTIVE UNLESS |IT IS ADOPTED BY AT LEAST THE M NI MUM
STATUS VOTE.

(B) ANY CORPORATI ON THAT IS NOT A BENEFI T CORPCRATION THAT IS A PARTY
TO A MERGER OR CONSOLI DATION IN VWH CH THE SURVI VI NG OR CONSOLI DATED
CORPCORATI ON W LL BE A BENEFI T CORPORATI ON MUST APPROVE THE PLAN OF MERG
ER OR CONSOLI DATI ON BY AT LEAST THE M NI MUM STATUS VOTE IN ADDITION TO
ANY OTHER VOTE REQUIRED BY TH S CHAPTER, THE CERTI FI CATE OF | NCORPG-
RATI ON OR THE BYLAWS.

S 1705. TERM NATI ON OF BENEFI T CORPCORATI ON STATUS.

(A) A BENEFI T CORPCRATI ON MAY TERM NATE | TS STATUS AS SUCH AND CEASE
TO BE SUBJECT TO TH S ARTI CLE BY AMENDI NG | TS CERTI FI CATE OF | NCORPO-
RATI ON TO DELETE THE STATEMENT THAT THE CORPORATION IS A BENEFI T CORPG
RATI ON. THE AMENDMENT SHALL NOT BE EFFECTIVE UNLESS IT | S ADOPTED BY AT
LEAST THE M NI MUM STATUS VOTE.

(B) IF A PLAN OR MERGER OR CONSCLI DATION WoULD HAVE THE EFFECT OF
TERM NATING THE STATUS OF A BUSI NESS CORPORATI ON AS A BENEFI T CORPO-
RATI ON, THE PLAN SHALL NOT BE EFFECTI VE UNLESS | T | S ADOPTED BY AT LEAST
THE M NI MUM STATUS VOTE.

S 1706. CORPORATE PURPGCSES.
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(A) EVERY BENEFI T CORPORATI ON SHALL HAVE A PURPCSE OF CREATI NG GENERAL
PUBLI C BENEFIT. TH'S PURPCSE IS IN ADDITION TO ITS PURPCSES UNDER
SECTION TWD HUNDRED ONE OF THI'S CHAPTER AND ANY SPECI FI C PURPOSE SET
FORTH I N | TS ARTI CLES UNDER PARAGRAPH (B) OF THI'S SECTION. THE PURPCSE
TO CREATE GENERAL PUBLIC BENEFIT MAY BE A LI M TATION ON THE OTHER
PURPOSES OF THE BENEFI T CORPORATI ON, AND SHALL CONTROL OVER ANY | NCON
SI STENT PURPOSE OF THE BENEFI T CORPORATI ON.

(B) THE ARTICLES OF A BENEFIT CORPORATI ON MAY | DENTI FY ONE OR MORE
SPECI FI C PUBLI C BENEFI TS THAT IT IS THE PURPOSE OF THE BENEFIT CORPO-
RATION TO CREATE IN ADDI TION TO | TS PURPCSES UNDER SECTI ON TWD HUNDRED
ONE OF THI' S CHAPTER AND PARAGRAPH (A) OF THI'S SECTI ON.

(C) THE CREATI ON OF GENERAL AND SPECI FI C PUBLI C BENEFI TS AS PROVI DED
IN PARAGRAPHS (A) AND (B) OF TH'S SECTION IS I N THE BEST | NTERESTS OF
THE BENEFI T CORPORATI ON.

(D) A BENEFI T CORPORATI ON MAY AMEND | TS CERTI FI CATE OF | NCORPORATI ON
TO ADD, AMEND OR DELETE THE | DENTI FI CATI ON OF A SPECI FI C PUBLI C BENEFI T
THAT I T I'S THE PURPOSE OF THE BENEFI T CORPORATI ON TO CREATE. THE AMEND-
MENT SHALL NOT BE EFFECTIVE UNLESS I T |'S ADOPTED BY AT LEAST THE M NI MUM
STATUS VOTE.

S 1707. STANDARD OF CONDUCT FOR DI RECTORS.

(A) | N DI SCHARG NG THE DUTI ES OF THEI R RESPECTI VE PCSI TI ONS, THE BOARD
OF DI RECTORS, COW TTEES OF THE BOARD AND | NDI VI DUAL DI RECTORS OF A
BENEFI T CORPORATI ON:

(1) SHALL CONSI DER THE EFFECTS OF ANY ACTI ON UPON:

(A) THE ABILITY FOR THE BENEFI T CORPORATI ON TO ACCOMPLISH | TS PUBLIC
BENEFI T PURPCSE;

(B) THE SHAREHOLDERS OF THE BENEFI T CORPORATI ON;

(C) THE EMPLOYEES AND WORKFORCE OF THE BENEFI T CORPORATI ON AND | TS
SUBSI DI ARl ES AND SUPPLI ERS;

(D) THE | NTERESTS OF CUSTOMERS AS BENEFICIARIES OF THE GENERAL OR
SPECI FI C PUBLI C BENEFI T PURPOSES OF THE BENEFI T CORPORATI ON;

(E) COMUNITY AND SOCI ETAL CONSI DERATI ONS, | NCLUDI NG THOSE OF ANY
COVMMUNI TY | N WHI CH OFFI CES OR FACI LI TIES OF THE BENEFI T CORPORATION OR
| TS SUBSI DI ARI ES OR SUPPLI ERS ARE LOCATED;

(F) THE LOCAL AND GLOBAL ENVI RONMENT; AND

(G THE SHORT- TERM AND LONG TERM | NTERESTS OF THE BENEFI T CORPORATI ON,
I NCLUDI NG BENEFI TS THAT MAY ACCRUE TO THE BENEFI T CORPORATI ON FROM | TS
LONG TERM PLANS AND THE PCSSI BI LI TY THAT THESE | NTERESTS MAY BE BEST
SERVED BY THE CONTI NUED | NDEPENDENCE OF THE BENEFI T CORPORATI ON;

(2) MAY CONSI DER:

(A) THE RESOURCES, | NTENT AND CONDUCT (PAST, STATED AND POTENTI AL) OF
ANY PERSON SEEKI NG TO ACQUI RE CONTROL OF THE CORPORATI ON; AND

(B) ANY OTHER PERTI NENT FACTORS OR THE | NTERESTS OF ANY OTHER GROUP
THAT THEY DEEM APPROPRI ATE; AND

(3) SHALL NOT BE REQU RED TO G VE PRI ORI TY TO THE | NTERESTS OF ANY
PARTI CULAR PERSON OR GROUP REFERRED TO | N SUBPARAGRAPHS ONE AND TWD OF
TH'S PARAGRAPH OVER THE | NTERESTS OF ANY OTHER PERSON OR GROUP UNLESS
THE BENEFI T CORPORATI ON HAS STATED I TS INTENTION TO G VE PRIORITY TO
| NTERESTS RELATED TO A SPECI FI C PUBLI C BENEFI T PURPCSE | DENTI FIED IN | TS
CERTI FI CATE OF | NCORPORATI ON.

(B) THE CONSI DERATI ON OF | NTERESTS AND FACTORS | N THE MANNER REQUI RED
BY PARAGRAPH (A) OF TH S SECTI ON:

(1) SHALL NOT CONSTI TUTE A VIOLATION OF THE PROVISIONS OF SECTION
SEVEN HUNDRED SEVENTEEN OF THI' S CHAPTER. AND
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(2) IS INADDITION TO THE ABI LI TY OF DI RECTORS TO CONSI DER | NTERESTS
AND FACTORS AS PROVI DED I N SECTI ON SEVEN HUNDRED SEVENTEEN OF THI S CHAP-
TER.

(© NOTW THSTANDI NG THE PROVI SI ONS OF PARAGRAPH (B) OF THI'S SECTION, A
DI RECTOR OF A BENEFI T CORPORATI ON HAS THE FI DUCI ARY DUTI ES OF A DI RECTOR
OF A BUSI NESS CORPORATI ON THAT IS NOT A BENEFI T CORPCORATI ON EXCEPT TO
THE EXTENT THOSE DUTI ES ARE | NCONSI STENT WTH THE PROVISIONS OF TH' S
ARTI CLE.

S 1708. ANNUAL BENEFI T REPORT.

(A) A BENEFI T CORPORATI ON MUST DELI VER TO EACH SHAREHOLDER AN ANNUAL
BENEFI T REPORT | NCLUDI NG

(1) A NARRATI VE DESCRI PTI ON CF:

(A) THE WAYS IN WHI CH THE BENEFI T CORPORATI ON PURSUED GENERAL PUBLIC
BENEFI T DURI NG THE YEAR AND THE EXTENT TO WHI CH GENERAL PUBLI C BENEFI T
WAS CREATED,

(B) THE WAYS IN WHICH THE BENEFI T CORPORATI ON PURSUED ANY SPECIFIC
PUBLI C BENEFI T THAT THE CERTI FI CATE OF | NCORPORATI ON STATES IT IS THE
PURPOSE OF THE BENEFI T CORPORATI ON TO CREATE AND THE EXTENT TO WH CH
THAT SPECI FI C PUBLI C BENEFI T WAS CREATED; AND

(© ANY C RCUMSTANCES THAT HAVE HI NDERED THE CREATI ON BY THE BENEFI T
CORPCORATI ON OF GENERAL OR SPECI FI C PUBLI C BENEFI T;

(2) AN ASSESSMENT OF THE PERFORVMANCE OF THE BENEFI T CORPCRATI ON, RELA-
TIVE TO ITS GENERAL PUBLI C BENEFIT PURPOSE AND, |F APPLICABLE, |ITS
SPECI FI C PUBLI C BENEFI T PURPOSE OR PURPOSES, PREPARED | N ACCORDANCE W TH
A THI RD- PARTY STANDARD APPLI ED CONSI STENTLY W TH ANY APPLI CATI ON OF THAT
STANDARD |IN PRIOR BENEFI T REPORTS OR ACCOMPANI ED BY AN EXPLANATI ON OF
THE REASONS FOR ANY | NCONSI STENT APPL| CATI ON,

(3) THE COVPENSATI ON PAI D BY THE BENEFI T CORPORATI ON DURI NG THE YEAR
TO EACH DI RECTOR | N THAT CAPACI TY; AND

(4) THE NAME OF EACH PERSON THAT OWNS BENEFI Cl ALLY OR OF RECORD FI VE
PERCENT OR MORE OF THE OUTSTANDI NG SHARES OF THE BENEFI T CORPORATI ON.

(B) THE BENEFI T REPORT MUST BE SENT ANNUALLY TO EACH SHAREHOLDER W TH
I N ONE HUNDRED TVENTY DAYS FOLLOWN NG THE END OF THE FI SCAL YEAR OF THE
BENEFI T CORPORATION OR AT THE SAME TI ME THAT THE BENEFI T CORPCRATI ON
DELI VERS ANY OTHER ANNUAL REPORT TO | TS SHAREHOLDERS. DELI VERY OF A
BENEFI T REPORT TO SHAREHOLDERS IS | N ADDI TI ON TO ANY OTHER REQUI REMENT
TO DELI VER AN ANNUAL REPORT TO SHAREHOLDERS.

(© A BENEFI T CORPORATI ON MUST POST | TS MOST RECENT BENEFI T REPORT ON
THE PUBLI C PORTION OF I TS WEBSI TE, | F ANY, EXCEPT THAT THE COMPENSATI ON
PAI D TO DI RECTORS AND ANY FI NANCI AL OR PROPRI ETARY | NFORMATI ON | NCLUDED
IN THE BENEFI T REPORT MAY BE OM TTED FROM THE BENEFI T REPORT AS POSTED.

(D) CONCURRENTLY W TH THE DELI VERY OF THE BENEFI T REPORT TO SHAREHOLD-
ERS PURSUANT TO PARAGRAPH (B) OF THI S SECTI ON, THE BENEFI T CORPORATI ON
MUST DELIVER A COPY OF THE BENEFI T REPORT TO THE DEPARTMENT FOR FI LI NG
EXCEPT THAT THE COWVPENSATION PAID TO DI RECTORS AND ANY FI NANCI AL OR
PROPRI ETARY | NFORMATI ON | NCLUDED I N THE BENEFI T REPORT MAY BE OM TTED
FROM THE BENEFI T REPORT AS FI LED UNDER THI S SECTI ON.

(E) I'F A BENEFI T CORPCRATI ON HAS NOT DELI VERED A BENEFI T REPORT TO THE
SECRETARY OF STATE FOR A PERI GD OF TWO YEARS, THE SECRETARY OF STATE NAY
PREPARE AND FILE A STATEMENT THAT THE CORPORATI ON HAS FORFEI TED I TS
STATUS AS A BENEFI T CORPORATI ON AND IS NO LONGER SUBJECT TO TH' S ARTI -
CLE. |IF THE CORPORATI ON SUBSEQUENTLY DELI VERS A BENEFI T REPORT TO THE
SECRETARY OF STATE FOR FI LI NG THE STATUS OF THE CORPORATI ON AS A BENE-
FI'T CORPORATI ON SHALL BE AUTQOVATI CALLY REI NSTATED UPON THE FI LI NG OF THE
BENEFI T REPORT BY THE SECRETARY OF STATE AND THE CORPORATI ON SHALL AGAI N
BE SUBJECT TO TH S ARTI CLE.
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(F) THE ANNUAL BENEFIT REPORT SHALL BE
REPORTI NG REQUI REMENTS UNDER THI S CHAPTER.

IN ADDI TI ON TO ALL OTHER

S 4. This act shall take effect on the sixtieth day after it shall

have becone a | aw.



