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STATE OF NEW YORK

4656
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
February 4, 2011

Introduced by M of A LANCMAN -- read once and referred to the Comit -
tee on Environnmental Conservation

AN ACT to anend the environnental conservation law, in relation to
enacting the "environnental rights enforcenent reformact”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "environnmental rights enforcenment reformact”.

S 2. Aticle 71 of the environnmental conservation |aw is anended by
adding a newtitle 45 to read as foll ows:

TI TLE 45
PRI VATE ENVI RONMENTAL
LAW ENFORCEMENT ACT
SECTI ON 71-4501. ENFORCEMENT BY PRI VATE Cl Tl ZENS.
71-4503. NOTI CE OF ACTI ON.
71-4505. | NTERVENTI ON.
71-4507. APPROVAL OF SETTLEMENTS.
71-4509. COSTS, FEES AND PENALTI ES.
71-4511. APPLI CABI LI TY I N THE ADI RONDACK PARK.
71-4513. SAVI NGS CLAUSE.
S 71-4501. ENFORCEMENT BY PRI VATE Cl Tl ZENS.

1. EXCEPT AS OTHERW SE PROVI DED I N SECTI ON 71-4503 OF THI S TI TLE, ANY
PERSON WHO HAS SUFFERED OR MAY SUFFER AN I NJURY | N FACT, REGARDLESS OF
VWHETHER SUCH | NJURY |'S DI FFERENT I N KI ND OR DEGREE FROM THAT SUFFERED BY
THE PUBLI C AT LARGE, MAY COMMENCE A CIVIL ACTION IN A COURT OF COVPETENT
JURI SDI CTI ON FOR | NJUNCTI VE AND DECLARATORY RELI EF PURSUANT TO SUBDI VI -
SION TWO OF THI'S SECTION AGAI NST ANY PERSON FOR ANY VI OLATI ON OF AN
ADM NI STRATI VE OR COURT ORDER COWPELLI NG THAT PERSON TO | NVESTI GATE OR
REMEDI ATE AN | NACTI VE HAZARDOUS WASTE DI SPOSAL SI TE PURSUANT TO TI TLE
THI RTEEN OF ARTI CLE TWENTY- SEVEN OF THI S CHAPTER, OR FOR A VI OLATION OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE FOLLOW NG PROVI SI ONS OF OR ANY RULE, REGULATI ON, PERM T, CERTI FI CATE
OR ORDER PROVULGATED OR | SSUED PURSUANT TGO

A, SECTION 15-0501, 15-0503 OR 15-0505 OF TITLE FIVE OF ARTI CLE
FI FTEEN OF TH S CHAPTER, OR

B. TITLE TWENTY- SEVEN OF ARTI CLE FI FTEEN OF TH S CHAPTER, OR

C. TITLE FI'VE, SEVEN, EIGHI, TEN OR SEVENTEEN OF ARTICLE 17 OF TH'S
CHAPTER, OR

D. ARTICLE NI NETEEN OF TH S CHAPTER; OR

E. ARTI CLE TVENTY-THREE OF TH S CHAPTER, OR

F. ARTI CLE TVENTY-FOUR OF TH S CHAPTER, OR

G ARTI CLE TWENTY-FI VE OF TH S CHAPTER, OR

H TITLE THREE, SEVEN, NI NE OR FI FTEEN OF ARTI CLE TWENTY-SEVEN OF THI S
CHAPTER, OR

. ARTICLE TH RTY-THREE OF TH S CHAPTER, OR

J. ARTICLE TH RTY-SEVEN OF TH S CHAPTER; OR

K. ARTI CLE FORTY OF TH S CHAPTER

2. IN ANY ACTION COWENCED PURSUANT TO SUBDI VISION ONE OF TH S
SECTI ON, THE COURT MAY | SSUE DECLARATORY AND/ OR | NJUNCTIVE RELIEF FOR
EACH VI OLATION FOUND. THE JUDGVENT | N ANY SUCH ACTI ON MAY ALSO | MPCSE
SUCH CONDI TI ONS ON THE DEFENDANT AS ARE NECESSARY TO ASSURE COVPLI ANCE
WTH SUCH LAW RULE, REGULATION, PERM T, CERTIFI CATE OR ORDER WTH N A
REASONABLE Tl ME PERI OD.

3. NO PERSON SHALL COMMENCE A CIVIL ACTI ON PURSUANT TO SUBDI VI SI ON ONE
OF TH' S SECTI ON UNLESS THE ALLEGED VI CLATI ON COULD BE SUBJECT TO A JUDI -
Cl AL ENFORCEMENT ACTI ON OR ADM NI STRATI VE ENFORCEMENT PROCEEDI NG BROUGHT
BY OR ON BEHALF OF THE DEPARTMENT, THE STATE OF NEW YORK, THE COW S-
SIONER, OR THE COW SSI ONER S DESI GNEE.

4. NO ACTION MAY BE BROUGHT AGAI NST THE STATE OR ANY OF | TS DEPART-
MENTS, AGENCI ES OR BUREAUS OR ANY OF I TS POLI TI CAL SUBDI VI SIONS OR ANY
PUBLIC AUTHORITY PURSUANT TO TH' S TITLE EXCEPT I N THEI R CAPACI TY AS
OMER OR OPERATOR OF A PCLLUTI ON SOURCE OR AS A PERSON RESPONSI BLE FOR
THE | NVESTI GATI ON OR REMEDI ATI ON OF AN | NACTI VE HAZARDOUS WASTE DI SPOSAL
SI TE PURSUANT TO TI TLE THI RTEEN OF ARTI CLE TWENTY- SEVEN OF TH S CHAPTER.
S 71-4503. NOTI CE OF ACTI ON.

1. EXCEPT AS PROVIDED IN SUBDI VI SION TWD OF THI S SECTI OQN, NO ACTI ON
MAY BE COVMENCED UNDER SUBDI VI SI ON ONE OF SECTION 71-4501 OF THI S TI TLE:

A. PRIOR TO SI XTY DAYS AFTER VWRI TTEN NOTI CE BY CERTI FI ED MAI L, RETURN
RECEI PT REQUESTED, HAS BEEN G VEN BY THE PLAI NTI FF TO THE COWMM SSI ONER,
THE ATTORNEY GENERAL, AND ANY PERSON ALLEGED TO BE IN VI OLATION OF ANY
LAW RULE, REGULATION, PERM T, CERTI FI CATE OR ORDER. SUCH WRI TTEN NOTI CE
SHALL BE GVEN IN SUCH A MANNER AS THE COW SSI ONER MAY PRESCRI BE BY
REGULATI ON, AND SHALL | DENTI FY ANY PERSON ALLEGED TO BE I N VI OLATI ON OF
ANY SUCH LAW RULE, REGULATION, PERM T, CERTIFI CATE OR ORDER AS SET
FORTH I N SUBDI VI SION ONE OF SECTION 71-4501 OF THI'S TITLE AND SHALL
DESCRIBE WTH REASONABLE PARTICULARITY THE ACTIVITY OR COND Tl ON
COVPLAI NED OF | NCLUDI NG WHERE APPROPRI ATE, DATA OR TEST RESULTS IN THE
PCSSESSI ON OF THE PLAI NTI FF WHI CH DESCRI BE SUCH ALLEGED VI OLATI ON; OR

B. IF THE COW SSIONER OR THE COW SSI ONER S DESI GNEE, AT ANY TI ME
PRIOR TO THE END OF THE SI XTY DAY NOTI CE PERI CD PRESCRI BED I N PARAGRAPH
A OF TH' S SUBDI VI SI ON OR PRI OR TO COMVENCEMENT OF SUCH ACTI ON, WH CHEVER
IS LATER AND UPON WRI TTEN NOTI CE TO THE PERSON WHO PROVI DED THE NOTI CE
PRESCRI BED | N PARAGRAPH A OF TH S SUBDI VI SI ON, HAS COWENCED AND IS
ACTI VELY PROSECUTI NG AN ADM NI STRATI VE ENFORCEMENT PROCEEDI NG PURSUANT
TO THI S CHAPTER RELATI VE TO THE ALLEGED VI OLATI ON; OR

C. IF THE ATTORNEY GENERAL, AT ANY TIME PRIOR TO THE END OF THE SI XTY
DAY NOTI CE PERI OD PRESCRI BED | N PARAGRAPH A OF THI S SUBDI VI SI ON OR PRI OR
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TO COWENCEMENT OF SUCH ACTION, WH CHEVER | S LATER, AND UPON WRI TTEN
NOTlI CE TO THE PERSON WHO PROVI DED THE NOTI CE PRESCRI BED | N PARAGRAPH A
OF TH'S SuUBDI VI SION, HAS COMVENCED AND | S ACTI VELY PROSECUTI NG A Cl VI L
ACTION IN A COURT OF THE UNI TED STATES OR NEW YORK STATE WH CH SEEKS AN
ORDER OR | NJUNCTI ON RELATI VE TO THE ALLEGED VI OLATI ON; OR

D. IF THE ALLEGED VI OLATION IS THE SUBJECT OF A CONSENT ORDER, A
COURT ORDER OR ANY OTHER WRI TTEN AGREEMENT SI GNED BY THE COWM SSI ONER OR
THE COMM SSIONER' S DESI GNEE AND  THE ALLEGED VI OLATOR SETTI NG FORTH A
COVPLI ANCE SCHEDULE TO ELI M NATE THE ALLEGED VI OLATION IN A REASONABLE
TIME PERIOD, OR OF A SETTLEMENT OR DI SPCSI TI ON OF AN ADM NI STRATI VE
ENFORCEMENT PROCEEDI NG OR A CVIL ACTION COMVENCED PURSUANT TO TH' S
CHAPTER, PROVIDED THAT THE ALLEGED VI OLATOR IS I N COVPLI ANCE W TH THE
TERMS OF SUCH CONSENT ORDER, COURT ORDER, AGREEMENT, SETTLEMENT OR
DI SPCSI T1 ON.

2. THE PLAINTIFF MAY COMMENCE AN ACTI ON UNDER SUBDI VI SI ON ONE OF
SECTI ON 71-4501 OF TH'S TITLE PRIOR TO SI XTY DAYS AFTER THE G VING OF
NOTI CE REQUI RED BY PARAGRAPH A OF SUBDI VI SION ONE OF THI S SECTI ON UPON A
SHON NG TO THE COURT THAT THE MATTER I N CONTROVERSY | NVOLVES A SUBSTAN-
TI AL AND | MM NENT HAZARD TO THE ENVI RONVENT.

3. A COPY OF THE COVWPLAI NT, AND, UNLESS SERVI CE | S THEREAFTER WAl VED,
ALL MOTI ON PAPERS AND ANY SUBSEQUENT PLEADI NGS SHALL BE SERVED UPON THE
COW SSI ONER, THE ATTORNEY GENERAL AND THE DEFENDANT.

S 71-4505. | NTERVENTI ON.

1. THE STATE AS REPRESENTED BY THE ATTORNEY GENERAL NMAY | NTERVENE AS A
MATTER OF RIGHT | N ANY ACTI ON BROUGHT PURSUANT TO THI S TI TLE.

2. ANY PERSON WHO I S AUTHORI ZED TO COWMENCE AN ACTION PURSUANT TO
SECTION 71-4501 OF THIS TITLE AND WHO HAS G VEN NOTI CE PURSUANT TO
SECTI ON 71-4503 OF TH' S TI TLE MAY I NTERVENE UPON TIMELY MOTION AS A
MATTER OF RIGHT | N ANY ACTI ON OR PROCEEDI NG SUBSEQUENTLY COMMENCED BY
THE DEPARTMENT OR THE ATTORNEY GENERAL RELATI NG TO ANY VI CLATI ON ALLEGED
I N SUCH NOTI CE.

S 71-4507. APPROVAL OF SETTLEMENTS.

1. NO ACTI ON COMVENCED UNDER THI' S TI TLE SHALL BE SETTLED EXCEPT UPON
APPROVAL BY THE COURT UPON SI XTY DAYS NOTI CE TO ALL PARTIES, THE COW S-
SI ONER AND THE ATTORNEY GENERAL. NOTI CE OF THE PROPOSED SETTLEMENT SHALL
BE PUBLISHED IN THE ENVI RONMENTAL NOTI CE BULLETI N. UPON THE MOTI ON OF
THE COW SSI ONER, THE ATTORNEY GENERAL, OR ANY OTHER PARTY OR UPON |ITS
OM MOTI ON, THE COURT MAY REQUI RE SUCH FURTHER NOTI CE AS MAY BE REQUI RED
TO PROTECT THE | NTERESTS | N ENVI RONVENTAL PROTECTI ON OR ENFORCEMENT OF
Cl TI ZENS WHO ARE NOT A PARTY TO THE ACTI ON. THE COURT SHALL NOT APPROVE
A SETTLEMENT IN AN ACTI ON COMMENCED UNDER THI' S TI TLE | F THE COURT DETER-
M NES THAT A MONETARY SETTLEMENT I N EXCESS OF COSTS, DI SBURSEMENTS AND
REASONABLE EXPERT W TNESS AND ATTORNEY FEES HAS BEEN OFFERED OR PAID BY
A DEFENDANT AS CONSI DERATI ON FOR SUCH SETTLEMENT TO A PLAI NTI FF WHO HAS
STANDI NG TO SUE ONLY BY VIRTUE OF TH S TI TLE.

2. |I'F, SUBSEQUENT TO THE COMMENCEMENT OF AN ACTI ON UNDER SUBDI VI SI ON
ONE OF SECTION 71-4501 OF TH'S TI TLE WHI CH ACTI ON HAS NOT BEEN FI NALLY
ADJUDI CATED, THE PERSON ALLEGED TO BE IN VIOLATION OF ANY LAW RULE,
REGULATI ON, PERM T, CERTI FI CATE OR ORDER ENTERS | NTO A CONSENT ORDER, OR
IS SUBJECT TO A COURT ORDER OR OTHER WRI TTEN AGREEMENT S| GNED BY THE
COW SSI ONER OR THE COMM SSI ONER' S DESI GNEE WHI CH SETS FORTH A REASON-
ABLE SETTLEMENT AND DI SPOSI TI ON OF THE ALLEGED VI CLATI ON, THE COURT I N
VWH CH SUCH ACTI ON | S PENDI NG, ON MOTI ON OF ANY PARTY, MAY MAKE AN APPRO
PRI ATE COURT ORDER DI SPCSI NG OF THE CASE, | NCLUDI NG THE AWARD OF COSTS,
DI SBURSEMENTS, REASONABLE EXPERT W TNESS AND ATTORNEY FEES TO ANY PARTY
I F APPROPRI ATE PURSUANT TO SECTI ON 71-4509 OF TH S TI TLE.
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S 71-4509. COSTS, FEES AND PENALTI ES.

1. THE COURT, |IN ISSU NG ANY FI NAL ORDER I N ANY ACTI ON BROUGHT PURSU-
ANT TO SUBDI VI SI ONS ONE AND TWDO OF SECTION 71-4503 OF THIS TI TLE MAY IN
| TS DI SCRETI ON AWARD COSTS, DI SBURSEMENTS AND REASONABLE EXPERT W TNESS
AND ATTORNEY FEES TO ANY PREVAI LI NG OR SUBSTANTI ALLY PREVAI LI NG PARTY;
PROvVI DED, HOWAEVER, THAT SUCH AN AWARD TO A PREVAI LI NG RESPONDENT OR
DEFENDANT SHALL NOT EXCEED TEN THOUSAND DOLLARS AND A PREVAILING
RESPONDENT OR DEFENDANT | N ORDER TO RECOVER SUCH COSTS, DI SBURSEMENTS,
REASONABLE EXPERT W TNESS AND ATTORNEY FEES MUST MAKE A MOTI ON REQUEST-
| NG SUCH COSTS, DI SBURSEMENTS AND FEES AND SHOW THAT THE ACTI ON OR CLAI M
BROUGHT WAS FRI VOLOUS. I N ORDER TO FIND THE ACTI ON OR CLAI M TO BE FRI VO
LOUS, THE COURT MUST FIND IN WRI TI NG ONE OR MORE OF THE FOLLOW NG

A.  THE ACTI ON OR CLAIM WAS COWMENCED, USED OR CONTI NUED | N BAD FAI TH,
SOLELY TO DELAY OR PROLONG THE RESOLUTI ON OF THE LI TI GATI ON OR TO HARASS
OR MALI Cl QUSLY | NJURE ANOTHER,

B. THE ACTI ON OR CLAI M WAS COMMENCED OR CONTI NUED | N BAD FAI TH W THOUT
ANY REASONABLE BASI S I N LAW OR FACT AND COULD NOT BE SUPPORTED BY A GOCD
FAI TH ARGUVENT FOR AN EXTENSI ON, MODI FI CATI ON OR REVERSAL OF EXI STI NG
LAW | F THE ACTI ON OR CLAI M WAS PROVPTLY DI SCONTI NUED WHEN THE PARTY OR
THE ATTORNEY LEARNED OR SHOULD HAVE LEARNED THAT THE ACTION OR CLAIM
LACKED SUCH A REASONABLE BASI S, THE COURT MAY FI ND THAT THE PARTY OR THE
ATTORNEY DI D NOT ACT I N BAD FAI TH.

2. NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SION ONE OF THI' S SECTI ON,
NO COSTS, DI SBURSEMENTS, OR REASONABLE EXPERT W TNESS AND ATTORNEY FEES
MAY BE AWARDED AGAI NST THE STATE, OR ANY OF | TS DEPARTMENTS, AGENCI ES,
BUREAUS OR ANY OF I TS POLI TI CAL SUBDI VI SI ONS, OR ANY PUBLI C AUTHORI TY I N
ANY ACTI ON BROUGHT UNDER THI' S TI TLE.

3. IN ADDI TION TO THE STATE' S RI GHT TO | NTERVENE PURSUANT TO SUBDI VI -
SION ONE OF SECTION 71-4505 OF THIS TI TLE OR ANY OTHER LAW THE STATE,
AS REPRESENTED BY THE ATTORNEY GENERAL, MAY APPEAR UPON TI MELY MOTI ON I N
AN ACTI ON BROUGHT UNDER THI S TI TLE FOR THE SCOLE PURPOCSE OF OBTAI NI NG AN
AWARD OF PENALTIES AGAINST ANY PERSON FOUND LI ABLE I N SUCH ACTI ON;
PROVI DED, HOWEVER, THAT THE PLAI NTI FF AND DEFENDANT MUST BE NOTI FIED OF
THE STATE' S | NTENT TO MOVE FOR PENALTIES W THI N THI RTY DAYS OF COWVMENCE-
MENT OF SUCH ACTION. ANY CLAIM FOR PENALTIES BASED UPON A VI OLATI ON
VWH CH | S THE SUBJECT OF AN ACTION BROUGHT UNDER THIS TITLE MJST BE
BROUGHT | N SUCH ACTI ON.

S 71-4511. APPLICABILITY I N THE ADI RONDACK PARK.

WTH RESPECT TO THOSE PARTS OF Tl TLE TWENTY- SEVEN OF ARTI CLE FI FTEEN
OF TH' S CHAPTER AND THOSE PARTS OF ARTI CLE TWENTY-FOUR OF THI' S CHAPTER
ADM NI STERED BY THE ADI RONDACK PARK AGENCY CREATED PURSUANT TO ARTI CLE
TVENTY- SEVEN OF THE EXECUTI VE LAW ANY REFERENCE IN THIS TITLE TO THE
DEPARTMENT, THE COWM SSI ONER, OR THE COWM SSI ONER' S DESI GNEE SHALL BE
CONSTRUED TO MEAN THE ADI RONDACK PARK AGENCY.

S 71-4513. SAVI NGS CLAUSE.

NOTHI NG IN THI' S TI TLE SHALL RESTRICT ANY RIGHT WHICH ANY PERSON OR
CLASS OF PERSONS MAY HAVE UNDER ANY STATUTE OR COVWON LAW TO SEEK
ENFORCEMENT OF ANY STATUTE, RULE, REGULATION, PERM T, CERTIFICATE OR
ORDER, OR TO SEEK ANY OTHER RELI EF.

S 3. Section 71-1311 of the environnmental conservation |aw, subdivi-
sion 1 as anmended by chapter 846 of the laws of 1981, is anended to read
as foll ows:

S 71-1311. Injunction against violations.

[1.] Wenever it appears that any person is violating or threatening
to violate any provision of article 23 of this chapter or is commtting
any of fense described in section 71-1305 of this title, the departnent,
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acting by the Attorney Ceneral, may bring suit agai nst such person in
any court of conpetent jurisdiction to restrain such person from contin-
uing such violation or fromcarrying out the threat of violation. In any
such suit, the court shall have jurisdiction to grant to the departnment
wi t hout bond or ot her undertaking, such prohibitory or mandatory i njunc-
tions as the facts nmay warrant, including tenporary restraining orders
and prelimnary injunctions.

[2. [If the departnent, acting by the Attorney General, shall fail to
bring suit to enjoin a violation or threatened violation of any
provision of article 23, or any rule, regulation, or order of the
department nmade pursuant hereto, within ten days after receipt of wit-
ten request to do so by any person who is or will be adversely affected
by such violation, the person maki ng such request may bring suit in his
own behalf to restrain such violation or threatened violation in any
court in which the departnent m ght have brought suit. The departnent
shall be made a party in such suit in addition to the person violating
or threatening to violate a provision of article 23, or a rule, regu-
lation, or order of the departnment, and the action shall proceed and
injunctive relief may be granted to the departnment wthout bond, or
ot her undertaking in the same nmanner as if suit had been brought by the
department. ]

S 4. This act shall take effect imediately; provided however, that no
action authorized by section 71-4501 of the environnental conservation
law, as added by section one of this act, nay be conmenced agai nst any
city, village, town or county prior to Septenber 1, 2015 and nothing in
this act shall affect any action conmenced pursuant to section 71-1311
of the environnental conservation |aw prior to such effective date.



