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STATE OF NEW YORK

4276
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
February 2, 2011

Introduced by M of A P. RRVERA -- read once and referred to the
Committee on Governmental Operations

AN ACT to anend the executive law and the general nmunicipal law, in
relation to participation by mnority group nenbers and wonen wth
respect to city contracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivisions 2, 3, 9, 13 and 14 of section 310 of the exec-
utive law, subdivisions 2, 3, 9 and 14 as added by chapter 261 of the
| aws of 1988, subdivision 13 as anended by chapter 506 of the [|aws of
2009, are anended and two new subdivisions 1-a and 1-b are added to read
as foll ows:

1-A. "CITY" SHALL MEAN A CITY IN TH S STATE.

1-B. "CGTY AGENCY" SHALL MEAN (A) ANY CI TY DEPARTMENT, OR (B) ANY
DI VI SI ON, BOARD, COWM SSI ON OR BUREAU OF ANY CI TY DEPARTMENT.

2. "Contracting agency” shall nean a state agency OR A CTY AGENCY
which is a party or a proposed party to a state contract or, in the case
of a state contract described in paragraph (c) of subdivision thirteen
of this section, shall nean the New York state housing finance agency,
housi ng trust fund corporation or affordabl e housing corporation, which-
ever has mnmde or proposes to mneke the grant or loan for the state
assi sted housi ng project.

3. "Contractor"” shall nean an individual, a business enterprise,
including a sole proprietorship, a partnership, a corporation, a not-
for-profit corporation, or any other party to a state OR CITY contract,
or a bidder in conjunction with the award of a state OR CITY contract or
a proposed party to a state OR CITY contract.

9. "Uilization plan" shall nean a plan prepared by a contractor and
submtted in connection with a proposed state OR CTY contract. The
utilization plan shall identify certified mnority or wonen-owned busi -

ness enterprises, if known, that have conmitted to perform work in
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connection wth the proposed state OR CITY contract as well as any such
enterprises, if known, which the contractor intends to use in connection
with the contractor's performance of the proposed state OR CTY
contract. The plan shall specifically contain a list, including the
nane, address and tel ephone nunber, of each certified enterprise wth
whi ch the contractor intends to subcontract.

13. ["State contract"] "CONTRACT" shall nean: (a) a witten agreenent
or purchase order instrument, providing for a total expenditure in
excess of twenty-five thousand dollars, whereby a contracting agency is
commtted to expend or does expend funds in return for |abor, services
including but not Ilimted to legal, financial and other professiona
services, supplies, equipnent, materials or any conbination of the fore-
going, to be perfornmed for, or rendered or furnished to the contracting
agency; (b) a witten agreenment in excess of one hundred thousand
dol | ars whereby a contracting agency is conmmitted to expend or does
expend funds for the acquisition, construction, denolition, replacenent,
major repair or renovation of real property and inprovenents thereon;
and (c) a witten agreenent in excess of one hundred thousand dollars
whereby the owner of a state assisted housing project is comrtted to
expend or does expend funds for the acquisition, construction, denoli-
tion, replacenment, nmmjor repair or renovation of real property and
i mprovenents thereon for such project.

14. "Subcontract" shall nmean an agreenent providing for a total
expendi ture in excess of twenty-five thousand dollars for the
construction, denolition, replacenment, major repair, renovation, plan-
ning or design of real property and inprovenents thereon between a
contractor and any individual or business enterprise, including a sole
proprietorship, partnership, corporation, or not-for-profit corporation,
in which a portion of a contractor's obligation under a state OR CI TY
contract is undertaken or assuned, but shall not i ncl ude any
construction, denolition, replacenent, mjor repair, renovation, plan-
ning or design of real property or inprovenents thereon for the benefi-
cial use of the contractor.

S 2. Par agraphs (a) and (e) of subdivision 3 of section 311 of the
executive | aw, paragraph (a) as added by chapter 261 of the | aws of 1988
and paragraph (e) as anmended by chapter 55 of the laws of 1992, are
amended to read as foll ows:

(a) to encourage and assist contracting agencies in their efforts to
i ncrease participation by mnority and wormen-owned business enterprises
on state AND CITY contracts and subcontracts so as to facilitate the
award of a fair share of such contracts to them

(e) on January first of each year report to the governor and the
chai rpersons of the senate finance and assenbly ways and means commit-
tees on the level of mnority and wonmen-owned business enterprises
participating in each agency's contracts for goods and services and on
activities of the office and effort by each contracting agency to
pronote enploynment of mnority group nmenbers and wonen, and to pronote
and increase participation by certified businesses with respect to state
AND CITY contracts and subcontracts so as to facilitate the award of a
fair share of state AND CITY contracts to such busi nesses. The conp-
troller shall assist the division in collecting information on the
participation of certified business for each contracting agency. Such
report may recommend new activities and prograns to effectuate the
pur poses of this article;
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S 3. Subdivision 2 of section 311-a of the executive |aw, as added by
section 4 of part BB of chapter 59 of the laws of 2006, is anended to
read as foll ows:

2. The advocate shall act as a liaison for mnority and wonen- owned
busi ness enterprises (MMBES) to assist them in obtaining technical,
manageri al, financial and other business assistance for certified busi-
nesses and applicants. The advocate shall investigate conplaints brought
by or on behalf of MABEs concerning certification delays and instances
of violations of |aw by state AND CI TY agenci es. The statew de advocate
shal |l assist certified businesses and applicants in the certification
process. Oher functions of the statew de advocate shall be directed by
t he conmi ssioner. The advocate may request and the director may appoi nt
staff and enployees of the division of mnority and wonen busi ness
devel opnent to support the administration of the office of the statew de
advocat e.

S 4. The openi ng paragraph and paragraph (c) of subdivision 1 of
section 312 of the executive |law, as added by chapter 261 of the | aws of
1988, are anended to read as foll ows:

All state AND CITY contracts and all docunents soliciting bids or
proposal s for state AND CITY contracts shall contain or mnake reference
to the foll ow ng provisions:

(c) The contractor shall state, in all solicitations or advertisenments
for enployees, that, in the performance of the state OR CITY contract,
all qualified applicants will be afforded equal enploynent opportunities
wi t hout discrimnation because of race, creed, color, national origin,
sex, age, disability or marital status.

S b. Subdi vi sion 3 of section 312 of the executive | aw, as added by
chapter 261 of the laws of 1988, is amended to read as foll ows:

3. The provisions of this section shall not be binding upon contrac-
tors or subcontractors in the perfornmance of work or the provision of
services or any other activity that are unrel ated, separate or distinct
fromthe state OR CITY contract as expressed by its terms.

S 6. Subdivisions 1-a, 2, 3, 6 and 9 of section 313 of the executive
| aw, subdivisions 1-a and 2 as added and subdivisions 3, 6 and 9 as
anended by chapter 175 of +the |aws of 2010, are anmended to read as
fol | ows:

1l-a. The director shall ensure that each state agency AND CITY AGENCY
has been provided with a copy of the two thousand ten disparity study.

2. The director shall pronul gate rules and regul ati ons pursuant to the
goal s established in subdivision one of this section that provide neas-
ures and procedures to ensure that certified mnority and wonmen-owned
busi nesses shall be given the opportunity for maxi mum feasible partic-
i pation in the performance of state AND CITY contracts and to assist in
the agency's identification of those state contracts for which mnority
and worren- owned certified businesses may best bid to actively and affir-
matively pronote and assist their participation in the performance of
state OR CITY contracts so as to facilitate the agency's achi evenent of
t he maxi num f easi ble portion of the goals for state OR CITY contracts to
such busi nesses.

3. Solely for the purpose of providing the opportunity for neaningful
participation by certified businesses in the performance of state AND
CITY contracts as provided in this section, state AND CITY contracts
shall include Ieases of real property by a state OR CITY agency to a
| essee where: the ternms of such |leases provide for the construction,
denolition, replacenent, najor repair or renovation of real property and
i mprovenents thereon by such | essee; and the cost of such construction,
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denolition, replacenent, najor repair or renovation of real property and

i nprovenents thereon shall exceed the sum of one hundred thousand
dollars. Reports to the director pursuant to section three hundred
fifteen of this article shall include activities with respect to al

such state AND CITY contracts. Contracting agencies shall 1include or

require to be included with respect to state OR CITY contracts for the
acqui sition, construction, denolition, replacenment, major repair or
renovati on of real property and inprovenments thereon, such provisions as
may be necessary to effectuate the provisions of this section in every
bid specification and state OR CITY contract, including, but not limted
to: (a) provisions requiring contractors to nake a good faith effort to
solicit active participation by enterprises identified in the directory
of certified businesses provided to the contracting agency by the
office; (b) requiring the parties to agree as a condition of entering
into such contract, to be bound by the provisions of section three
hundred sixteen of this article; and (c) requiring the contractor to
include the provisions set forth in paragraphs (a) and (b) of this

subdi vision in every subcontract in a manner that the provisions will be
bi nding upon each subcontractor as to work in connection with such
contract. Provided, however, that no such provisions shall be binding

upon contractors or subcontractors in the performance of work or the
provi sion of services that are unrel ated, separate or distinct from the
state OR CITY contract as expressed by its terns, and nothing in this
section shall authorize the director or any contracting agency to inpose
any requirenment on a contractor or subcontractor except with respect to
a state OR CITY contract.

6. Wiere it appears that a contractor cannot, after a good faith
effort, conply with the mnority and wonmen-owned business enterprise
participation requirenents set forth in a particular state OR CITY
contract, a contractor may file a witten application with the contract-
i ng agency requesting a partial or total waiver of such requirenents
setting forth the reasons for such contractor's inability to neet any or
all of +the participation requirenments together with an expl anation of
the efforts undertaken by the contractor to obtain the required mnority
and worren- owned busi ness enterprise participation. In inplenenting the
provisions of this section, the contracting agency shall consider the
nunber and types of mnority and wonen-owned business enterprises
located in the region in which the state OR CITY contract is to be
performed, the total dollar value of the state OR CITY contract, the
scope of work to be perforned and the project size and term |f, based
on such considerations, the contracting agency determ nes there is not a
reasonabl e availability of contractors on the list of certified business
to furnish services for the project, it shall issue a waiver of conpli-
ance to the contractor. In making such deternination, the contracting
agency shall first consider the availability of other business enter-
prises located in the region and shall thereafter consider the financia
ability of mnority and wonmen-owned businesses |ocated outside the
region in which the contract is to be perforned to performthe state OR
CITY contract.

9. If, after the review of a contractor's mnority and wonen owned
busi ness utilization plan or review of a periodic conpliance report and
after such contractor has been afforded an opportunity to respond to a
notice of deficiency issued by the contracting agency in connection
therewith, it appears that a contractor is failing or refusing to conply
with the mnority and wonen- owned busi ness participation requirenments as
set forth in the state OR CITY contract and where no wai ver from such
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requi renents has been granted, the contracting agency may file a witten
conplaint with the director pursuant to section three hundred sixteen of
this article setting forth the facts and circunstances giving rise to
the contracting agency's conplaint together with a demand for relief.
The contracting agency shall serve a copy of such conplaint upon the
contractor by personal service or by certified mail, return receipt
requested. The contractor shall be afforded an opportunity to respond to
such conplaint in witing.

S 7. Paragraph (a) of subdivision 5 of section 313 of the executive
law, as anended by chapter 175 of the |aws of 2010, is anended to read
as foll ows:

(a) Contracting agencies shall adm nister the rules and regulations
promul gated by the director in a good faith effort to nmeet the maxi mum
feasi bl e portion of the agency's goals adopted pursuant to this article
and the regulations of the director. Such rules and regul ati ons: shal
require a contractor to submt a utilization plan after bids are opened,
when bids are required, but prior to the award of a state OR CTY
contract; shall require the contracting agency to review the utilization
plan subnmitted by the contractor and to post the utilization plan and
any wai vers of conpliance issued pursuant to subdivision six of this
section on the website of the contracting agency within a reasonable
period of time as established by the director; shall require the
contracting agency to notify the contractor in witing within a period
of tinme specified by the director as to any deficiencies contained in
the contractor's utilization plan; shall require remedy thereof within a
period of tinme specified by the director; shall require the contractor
to submit periodic conpliance reports relating to the operation and
i mpl enentation of any wutilization plan; shall not allow any automatic
wai vers but shall allow a contractor to apply for a partial or total
wai ver of the mnority and wormen-owned business enterprise participation
requi renents pursuant to subdivisions six and seven of this section;
shall allow a contractor to file a conplaint with the director pursuant
to subdivision eight of this section in the event a contracting agency
has failed or refused to issue a waiver of the mnority and wonen-owned
business enterprise participation requirenents or has denied such
request for a waiver; and shall allow a contracting agency to file a
conplaint with the director pursuant to subdivision nine of this section
in the event a contractor is failing or has failed to conply with the
mnority and wonen-owned busi ness enterprise participation requirenents
set forth in the state OR CITY contract where no wai ver has been grant-
ed.

S 8. Subdivision 1 of section 314 of the executive law, as added by
chapter 261 of the laws of 1988, is amended to read as foll ows:

1. The director shall pronulgate rules and regul ati ons providing for
the establishnent of a statewi de certification program including rules
and regul ati ons governing the approval, denial or revocation of any such
certification; PROVIDED, HOMNEVER, THAT THE OANERS OF A WOVEN- OANED BUSI -
NESS ENTERPRI SE SEEKI NG CERTI FI CATI ON PURSUANT TO THI S SECTI ON SHALL NOT
BE REQU RED TO PROVIDE THE DI RECTOR W TH ANY DOCUMENTS OR | NFORVATI ON
OTHER THAN COPI ES OF THE OMNERS' BI RTH CERTI FI CATE AND COPIES OF A FORM
O | DENTI FI CATION W TH A PHOTOGRAPHI C | MAGE OF THE HOLDER THERECF; AND
THE OANERS OF A M NORI TY- OANED BUSI NESS ENTERPRI SE SEEKI NG CERTI FI CATI ON
PURSUANT TO THI' S SECTI ON SHALL NOT BE REQUI RED TO PROVIDE THE DI RECTOR
W TH ANY DOCUMENT OR | NFORMATI ON OTHER THAN PROOF OF THE OMNERS' ORI G N
AND COPI ES OF A FORM OF | DENTI FI CATI ON W TH A PHOTOGRAPHI C | MAGE OF THE
HOLDER THEREOF. Such rul es and regul ati ons shall include, but not be
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limted to, such matters as may be required to ensure that the estab-
| ished procedures thereunder shall at |east be in conpliance with the
code of fair procedure set forth in section seventy-three of the civil
rights |aw NOTW THSTANDI NG ANY RULES AND REGULATI ONS PROMULGATED
PURSUANT TO THI' S SUBDI VI SI ON

(A) EVERY BUSI NESS ENTERPRI SE CERTI FI ED FOR PARTI Cl PATION IN A M NORI -
TY AND WOVEN- OANED BUSI NESS ENTERPRI SE  PROGRAM OPERATED BY ANY CITY
SHALL BE DEEMED TO BE CERTI FI ED FOR THE PURPCSES OF THI S ARTI CLE; AND

(B) EVERY BUSI NESS ENTERPRI SE WHI CH | S CERTI FI ED FOR PARTI Cl PATION I N
THE M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SE  PROGRAM PURSUANT TO
THI'S ARTICLE SHALL BE DEEMED TO BE CERTI FI ED FOR PARTI Cl PATI ON | N ANY
M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SE PROGRAM OPERATED BY A CI TY.

S 9. Section 316 of the executive |aw, as anended by chapter 175 of
the laws of 2010, is anended to read as foll ows:

S 316. Enforcenent. Upon receipt by the director of a conplaint by a
contracting agency that a contractor has violated the provisions of a
state OR CITY contract which have been included to conply with the
provisions of this article or of a contractor that a contracting agency
has violated such provisions or has failed or refused to i ssue a waiver
where one has been applied for pursuant to subdivision six of section
three hundred thirteen of this article or has denied such application,
the director shall attenpt to resolve the matter giving rise to such
conplaint. |If efforts to resolve such matter to the satisfaction of al
parties are unsuccessful, the director shall refer the nmatter, wthin
thirty days of the receipt of the conplaint, to the division's hearing
of ficers. Upon conclusion of the adnmnistrative hearing, the hearing
officer shall submit to the director his or her decision regarding the
all eged violation of the contract and recomendations regarding the
imposition of sanctions, fines or penalties. The director, within ten
days of receipt of the decision, shall file a determnation of such
matter and shall cause a copy of such determ nation along with a copy of
this article to be served upon the contractor by personal service or by
certified mail return recei pt requested. The decision of the hearing
officer shall be final and nmay only be vacated or nodified as provided
in article seventy-eight of the civil practice law and rules upon an
application made within the tinme provided by such article. The determ -
nation of the director as to the inposition of any fines, sanctions or
penalties shall be reviewable pursuant to article seventy-eight of the
civil practice law and rules. The penalties inposed for any violation
which is premsed upon either a fraudulent or intentional m srepresen-
tation by the contractor or the contractor's wllful and intentiona
disregard of the mnority and wonmen-owned participation requirenment
included in the contract may include a determi nation that the contractor
shall be ineligible to submt a bid to any contracting agency or be
awar ded any such contract for a period not to exceed one year follow ng
the final determ nation; provided however, if a contractor has previous-
|y been determned to be ineligible to submt a bid pursuant to this
section, the penalties inposed for any subsequent violation, if such
violation occurs within five years of the first violation, nmay include a
deternmination that the contractor shall be ineligible to submt a bid to
any contracting agency or be awarded any such contract for a period not
to exceed five years following the final determ nation. The division of
mnority and wonen's busi ness devel opnent shall maintain a website |ist-
ing all contractors that have been deened ineligible to submt a bid
pursuant to this section and the date after which each contractor shal
once agai n becone eligible to submt bids.
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S 10. Section 317 of the executive |aw, as added by chapter 261 of the
| aws of 1988, is anended to read as foll ows:

S 317. Superseding effect of article with respect to state |aw. The
provisions of this article shall supersede any other provision of state
[ aw, which expressly inplenments or nmandates an equal enpl oynent opportu-
nity program or a programfor securing participation by mnority and
wonen- owned busi ness enterprises, concerning action to be taken by any
party to a state OR CITY contract, to which the provisions of this arti-
cle apply; provided, however, that the provisions of any state |aw, not
as herei nabove superseded, which expressly inplenent or rmandate such
prograns shall remain uninpaired by the provisions of this article,
except that the provisions of any such |aw shall be construed as if the
provi sions of subdivisions five, six, seven and ei ght of section three
hundred thirteen and section three hundred sixteen of this article were
fully set forth therein and nade applicable only to conplaints of
vi ol ati ons under such provisions of |law occurring on or after Septenber
first, nineteen hundred eighty-eight; provided, further, that nothing
contained in this article shall be construed to limt, inpair, or other-
Wi se restrict any state OR CITY agency's authority or discretionary
power in effect prior to the enactnent of this article to establish or
continue, by rule, regulation or resolution, an equal opportunity
program or a programfor securing participation of mnority and wonen-
owned busi ness enterprises with regard to banking relationships, the
i ssuance of insurance policies or contracts for the sale of bonds, notes
or other securities; and, provided further, that nothing contained in
the i medi ately precedi ng proviso shall be construed to create, inpair,
alter, Iimt, nodify, enlarge, abrogate or restrict any agency's author-
ity or discretionary power with respect to an equal opportunity program
or a programfor securing participation of mnority and wonen-owned
ent erpri ses.

S 11. The general nmunicipal law is anmended by addi ng a new section
103-g to read as foll ows:

S 103-G MNORITY AND WOVEN- OMNED BUSI NESS ENTERPRI SE PROGRAMS;
CITIES. EVERY CI TY WH CH ESTABLI SHES A M NORI TY AND WOVEN- OANED BUSI NESS
ENTERPRI SE PROGRAM SHALL ESTABLISH A CERTIFICATION FOR ELIGBILITY
THEREFOR WHI CH, TO THE EXTENT PRACTI CABLE, COWPLIES WTH THE RULES AND
REGULATI ONS ESTABLI SHED BY THE DI RECTOR OF THE DI VI SION OF M NORI TY AND
WOMEN' S BUSI NESS DEVELOPMENT PURSUANT TO SUBDIVISION ONE OF SECTI ON
THREE HUNDRED FOURTEEN OF THE EXECUTI VE LAW

S 12. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw, provided, however,
that the anmendnents to article 15-A of the executive law, rmade by
sections one through ten of this act, shall not affect the expiration of
such article and shall be deened to expire therewith; and provided,
further, that effective inmediately, the addition, anmendnent and/or
repeal of any rule or regulation necessary for the inplenentation of
this act on its effective date are authorized and directed to be nuade
and conpl eted on or before such effective date.



