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I N ASSEMBLY
February 1, 2011

Introduced by M of A NOLAN -- Milti-Sponsored by -- M of A ENG.E-
BRI GHT -- read once and referred to the Conm ttee on Education

AN ACT to anend the education law and the nental hygiene law, in
relation to establishing standards, procedures and protocol for the
use of restraints in schools

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The legislature finds and declares that the current |ack
of statewi de standards, procedures and protocols for the wuse of
restraints in public schools to control inappropriate and dangerous
behavi or of public school students by trained personnel has led to seri-
ous injury to students. In particular, those students at risk are
students with disabilities whose actions are not a result of malicious
intent but rather an inherent consequence of their disability. The
| egislature further finds that the deaths of such students in other
states have led to the passage of |aws establishing statew de standards,
procedures and protocols for the appropriate and safe use of various
nmet hods of restraint and strategies to avoid restraint. Therefore, it is
the aimof the legislature to mnimze the chances of serious injury and
death to New York state students by enacting |egislation establishing
st at ewi de standards, procedures and protocols pronoting mninmal use of
physical restraint by trained personnel. The | egislature believes that
such a restraint policy is consistent with w dely accepted principles
enphasizing least restrictive environnents and represents an opti nal
approach for pronoting the safe and appropriate behavior of students.
Furthernmore, the Ilegislature finds that the |ack of any meani ngful
statewi de requirenent for reporting instances of restraint to parents
constitutes a glaring om ssion by our state's educational system Crit-
ically, such omssion is an obstacle to bringing parents and schoo
personnel together to pronote each student's appropriate and safe behav-
ior. The legislature finds that along with training, parental involve-
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ment is essential in fostering behavior that wll nmaximze each
student's potential to grow and |earn within our state's public schools.

S 2. The education law is anmended by adding a new section 3214-a to
read as foll ows:

S 3214- A. PHYSI CAL RESTRAI NTS | N PUBLI C EDUCATI ON PROGRAMS. 1. DEFI -
NI TI ONS. AS USED IN TH S SECTI ON, THE FOLLOW NG TERMS SHALL HAVE THE
FOLLOW NG MEANI NGS:

A. "PHYSI CAL RESTRAI NT" SHALL MEAN THE USE OF BODILY FORCE TOLIMT A
STUDENT' S FREEDOM OF MOVEMENT OR ACTI ON. CONSENSUAL, SCLICI TED OR UNI N-
TENTI ONAL TOUCHI NG SHALL NOT BE CONSTRUED TO BE A PHYSI CAL RESTRAI NT.
PHYSI CAL RESTRAI NT SHALL | NCLUDE FORCI BLE OR | NVOLUNTARY SECLUSI ON OF A
STUDENT AS IN ORDER TO LIMT H S OR HER FREEDOM OF MOVEMENT.

B. "PUBLI C EDUCATI ON PROGRAMS" MEANS PUBLI C SCHOOLS, | NCLUDI NG CHARTER
SCHOOLS, PUBLI C SPECI AL EDUCATI ON SCHOOLS, OTHER PROGRAMS SUPPORTED OR
FUNDED BY ANY PUBLI C SCHOOL, AND SCHOOL EVENTS AND ACTI VI TI ES SPONSORED
BY SUCH PROGRANMES.

C. "PHYSI CAL ESCORT" MEANS TOUCHI NG OR HOLDI NG A STUDENT W THOUT THE
USE OF FORCE FOR THE PURPOSE OF DI RECTI NG THE STUDENT.

D. "LEAST RESTRICTIVE RESTRAINT" MEANS ONLY THAT DEGREE OF PHYSI CAL
RESTRAI NT, OR PREFERABLY PASSI VE RESTRAINT, WHICH | S ABSOLUTELY NECES-
SARY TO INHI BIT A STUDENT' S MOVEMENT | N ORDER TO ACCOWPLI SH THE PURPOSES
OF THI' S SECTI ON.

E. "MECHANI CAL RESTRAINT" MEANS THE USE OF A PHYSI CAL DEVICE TO
RESTRI CT THE MOVEMENT OF A STUDENT OR THE MOVEMENT OR NORVAL FUNCTI ON OF
A PORTI ON OF THE BODY. A PROTECTI VE OR STABI LI ZI NG DEVI CE ORDERED BY A
PHYSI Cl AN SHALL NOT BE CONSI DERED A MECHANI CAL RESTRAI NT.

F. "CHEM CAL RESTRAI NT" MEANS THE ADM NI STRATI ON OF MEDI CATI ON FOR THE
PURPCSE OF RESTRAINT. A MEDI CATION ORDERED BY A STUDENT'S PHYSI Cl AN
SHALL NOT BE CONSI DERED A CHEM CAL RESTRAI NT.

G "PASSI VE RESTRAI NT" SHALL | NCLUDE METHODS OF RESTRAI NT APPROVED BY
THE OFFI CE OF MENTAL RETARDATI ON AND DEVELOPMENTAL DI SABI LI TIES WHI CH DO
NOT REQUI RE DI RECT PHYSI CAL FORCE.

2. USE OF PHYSI CAL RESTRAINT I N PUBLI C SCHOOLS. A. THE USE OF PHYSI CAL
RESTRAI NT MAY ONLY BE USED I N THE FOLLOW NG Cl RCUMSTANCES:

(1) AS A LAST RESORT, WHEN NON- PHYSI CAL | NTERVENTI ONS HAVE BEEN TRI ED
AND DEEMED | NEFFECTI VE; AND

(2) WHEN THE STUDENT' S BEHAVI OR POSES A THREAT OF | MM NENT AND SERI QUS
PHYSI CAL HARM TO SELF AND/ OR OTHERS.

B. PHYSI CAL RESTRAI NT SHALL BE USED W TH EXTREME CAUTI ON AND ONLY AS
LONG AS A STUDENT POSES A THREAT OF | MM NENT AND SERI QUS PHYSI CAL HARM
TO H MSELF, HERSELF OR OTHERS.

3. PROH BITIONS. A THE USE OF PHYSI CAL RESTRAI NT SHALL BE PROCH BI TED
I N THE FOLLOW NG Cl RCUMSTANCES:

(1) AS A MEANS OF PUNI SHVENT; OR

(2) AS A RESPONSE TO PROPERTY DESTRUCTI ON, DI SRUPTI ON OF SCHOOL ORDER,
A STUDENT' S REFUSAL TO COWLY W TH A SCHOOL RULE OR DI RECTI VE, OR VERBAL
THREATS THAT DO NOT CONSTI TUTE A THREAT OF | MM NENT, SERI OQUS, PHYSI CAL
HARM

B. THE USE OF THE FOLLOW NG SHALL BE PROHI BI TED:

(1) THE USE OF MECHANI CAL RESTRAINTS, OTHER THAN A PROTECTIVE OR
STABI LI ZI NG DEVI CE ORDERED BY A PHYSI Cl AN;

(2) THE USE OF CHEM CAL RESTRAI NTS;

(3) THE USE OF RESTRAI NTS NOT DEEMED TO BE LEAST RESTRI CTI VE;

(4) THE USE OF FLOOR AND PRONE RESTRAI NTS; AND
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(5) THE USE OF ANY FORM OF PHYSI CAL RESTRAI NT WHEN A STUDENT CEASES TO
CONSTI TUTE A RI SK OF CAUSI NG SERI QUS PHYSI CAL HARM TO HI MSELF, HERSELF
OR OTHERS.

4. CONSTRUCTION. A NOTHING IN TH' S SECTI ON SHALL BE CONSTRUED TO
LIMT THE PROTECTI ON AUTHORI ZED, AFFORDED OR REQUIRED TO STUDENTS BY
STATE AND FEDERAL LAW OR REGULATI ON, | NCLUDI NG THOSE PROVI SI ONS THAT
PROVI DE FOR THE RI GHTS OF STUDENTS WHO HAVE BEEN FOUND ELIGBLE TO
RECEI VE SPECI AL EDUCATI ON PROGRAMS AND SERVI CES.

B. NOTHI NG IN TH' S SECTI ON SHALL BE CONSTRUED TO PRECLUDE ANY TEACHER
OR OTHER PERSONNEL OF A PUBLI C EDUCATI ON PROGRAM FROM USI NG REASONABLE
FORCE TO PROTECT STUDENTS, OTHER PERSONS OR THEMSELVES FROM ASSAULT OR
I MM NENT, SERI QUS PHYSI CAL HARM

C. CONSENSUAL, SCLICITED OR UN NTENTIONAL TOUCHI NG SHALL NOTI' BE
CONSTRUED TO BE PHYSICAL RESTRAINT. NOR SHALL THE USE OF A PHYSI CAL
ESCORT, TOUCH NG OR HOLDI NG A STUDENT BE CONSI DERED A PHYSI CAL RESTRAI NT
FOR PURPOSES OF THI S SECTI ON.

5. MANDATORY REPORTI NG A, MANDATORY WRI TTEN REPCORTI NG OF THE USE OF
EACH | NSTANCE OF PHYSI CAL RESTRAI NT | N PUBLI C SCHOOLS SHALL BE REQUI RED.
SCHOCL PERSONNEL WHO ADM NI STER THE RESTRAI NT SHALL | MVEDI ATELY | NFORM
THE SCHOOL PRI NCI PAL, ASSI STANT OR SCHOOL ADM NI STRATOR OF THE RESTRAI NT
AND BY VRI TTEN REPORT NO LATER THAN THE NEXT SCHOCL DAY.

B. THE PRI NCl PAL, ASSI STANT OR SCHOOL ADM NI STRATOR SHALL | MVEDI ATELY
| NFORM THE PARENT OF THE STUDENT OR THE PERSON | N A PARENTAL RELATION TO
THE STUDENT OF THE RESTRAINT | NCI DENT AND BY WRI TTEN REPORT NO LATER
THAN FORTY- El GHT HOURS AFTER THE RESTRAI NT WAS ADM NI STERED. THE PRI NCI -
PAL, ASSI STANT OR SCHOOL ADM NI STRATOR SHALL MAI NTAIN AN ON- GO NG RECCRD
OF ALL REPORTED I NSTANCES OF PHYSI CAL RESTRAI NT WHI CH SHALL BE REVI EVWED
ANNUALLY BY THE DEPARTMENT.

C. THE REPORT MADE TO PARENTS OF THE STUDENT OR PERSONS I N A PARENTAL
RELATION TO THE STUDENT REQU RED BY PARAGRAPH B OF THI S SUBDI VI SI ON
SHALL BE MADE I N SUCH FORM AND MANNER THAT I T IS READI LY COVPREHENSI BLE
AND | N THE LANGUACGE WH CH THE SCHOOL CUSTOVARI LY USES TO COMWUNI CATE TO
SUCH PERSONS.

D. ALL SUCH REPORTS SHALL CONTAI' N PERTI NENT DETAILS WTH RESPECT TO
THE TYPE OF BEHAVI OR REQUI RI NG THE RESTRAI NT | NCLUDI NG, BUT NOT LI M TED
TO, LEAST RESTRI CTI VE AND NON- PHYSI CAL | NTERVENTI ONS WHICH WERE TRI ED
AND DEEMED | NAPPROPRI ATE TO ADDRESS THE BEHAVI OR, Cl RCUMSTANCES RELE-
VANT TO THE CORRECTI ON OF SUCH BEHAVIOR, NAMES AND |DENTITY OF KEY
PERSONNEL APPLYI NG PHYSI CAL RESTRAI NT, ANY | NVOLVEMENT BY LAW ENFORCE-
MENT PERSONNEL, AND ANY | NJURY ASSOCIATED WTH THE USE OF PHYSI CAL
RESTRAI NT.

E. WHEN A RESTRAINT HAS RESULTED IN AN I NJURY TO A STUDENT OR SCHOOL
PERSONNEL, THE PRI NCI PAL, ASSI STANT OR SCHOOL ADM NI STRATOR SHALL
PROVIDE A COPY OF THE WRI TTEN REPORT, REQUIRED IN THI S SUBDI VI SI ON, TO
THE DEPARTMENT W THI N FI VE SCHOCL DAYS OF THE ADM NI STRATION OF THE
RESTRAI NT. THE PRI NCI PAL, ASSI STANT OR SCHOOL ADM NI STRATOR SHALL
| NCLUDE W TH THE WRI TTEN REPORT A COPY OF THE RECORDS OF ALL PHYSI CAL
RESTRAI NTS MAI NTAI NED FOR USE BY SUCH SCHOOL W THI N A THI RTY DAY PERI OD
PRI OR TO THE DATE OF THE REPORTED RESTRAI NT. THE DEPARTMENT SHALL | NVES-
TI GATE THE RESTRAI NT WHI CH LED TO AN | NJURY AND DETERM NE | F ADDI TI ONAL
PERSONNEL TRAI NI NG POLI CY OR PROCEDURE CHANGES ARE REQUI RED ON THE PART
OF THE PUBLI C EDUCATI ON PROGRAM | F CHANGES ARE REQUI RED THE DEPARTMENT
SHALL NOTI FY THE PUBLI C EDUCATI ON PROGRAM OF THE REQUI RED ACTION W THI N
TH RTY CALENDAR DAYS OF RECElI PT OF THE REQUI RED WRI TTEN REPORTS.

6. TRAINING A THE DEPARTMENT | S AUTHORI ZED AND DI RECTED TO ESTABLI SH
TRAINING REQUI REMENTS FOR THE USE OF RESTRAINTS. SUCH TRAI NI NG FOR
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SCHOOL PERSONNEL SHALL BE REQUI RED TO EMPHASI ZE KNOAEDGE AND TECH
Nl QUES TO PRECLUDE THE USE OF PHYSI CAL RESTRAI NT, DE- ESCALATE BEHAVI OR
VH CH MAY REQUI RE PHYSI CAL RESTRAI NT, | DENTIFY ANY RI SK ASSOCI ATED W TH
VARI OQUS TYPES OF RESTRAI NT, ASSESS ANY S| GNS | NDI CATI NG PHYSI CAL DANGER
RESULTI NG FROM THE USE OF RESTRAI NTS, UTILIZE THE M NI MAL USE OF PHYS-
| CAL RESTRAINT TO ACH EVE THE PURPCSES OF THI' S SECTI ON AND UTI LI ZE THE
SAFEST POSSI BLE MEANS OF RESTRAI NT I N THE CONTEXT OF A STUDENT'S BEHAV-
| OR AND OTHER RELEVANT Cl RCUMSTANCES.

B. PHYSICAL RESTRAINTS SHALL NOT BE USED BY ANY  SCHOOL PERSONNEL
UNLESS HE OR SHE HAS COWPLETED THE REQUI RED TRAI NI NG, | N ACCORDANCE W TH
THI'S SUBDI VI SION, I N THE USE OF SUCH RESTRAI NT.

7. APPROVED PROGRAMS. A PROGRAM OF BEHAVI ORAL | NTERVENTI ON OR PASSI VE
RESTRAI NT ESTABLI SHED AND | MPLEMENTED | N ACCORDANCE W TH REGULATI ONS
PROMULGATED BY THE COVMM SSI ONER OF MENTAL RETARDATI ON AND DEVEL OPMENTAL
DISABILITIES OR THE COW SSI ONER OF MENTAL HEALTH SHALL BE DEEMED TO
COWLY WTH THI S SECTI ON.

8. | NDI VI DUALI ZED EDUCATI ON PROGRAM | N THE EVENT THAT A STUDENT W TH
AN | NDI VI DUALI ZED EDUCATI ON PROGRAM | S SUBJECT TO A RESTRAI NT, SUCH
STATE DEPARTMENT OR AGENCY RESPONSI BLE FOR DEVELOPI NG THE STUDENT' S
| NDI VI DUALI ZED EDUCATI ON PROGRAM SHALL BE REVI EWED TO ENSURE THAT I T
REQUI RES THE NECESSARY SERVI CES TO ENCOURAGE APPROPRI ATE BEHAVI OR AND
PREEMPT OR M NIM ZE THE NEED FOR FUTURE RESTRAI NT. | N THE EVENT THAT A
STUDENT W TH AN | NDI VI DUALI ZED EDUCATI ON PROGRAM | S THE SUBJECT OF A
REPORT PURSUANT TO THI S SECTI ON, SUCH | NDI VI DUALI ZED EDUCATI ON PROGRAM
SHALL BE REVI EWED W THI N TEN SCHOCL DAYS TO ENSURE THAT IT IS APPROPRI -
ATE TO THE STUDENT' S BEHAVI ORAL NEEDS.

9. HGH RISK STUDENTS. STUDENTS FOR WHOM RESTRAI NT POSES A RI SK OF
SERI QUS | NJURY OR DEATH BECAUSE OF A PHYSI CAL OR MENTAL HEALTH CONDI TI ON
OR PHYSI CAL, MENTAL OR DEVELOPMENTAL DI SABILITY, OR ANY OTHER REASON,
SHALL BE | DENTI FI ED BY SCHOOL OFFI Cl ALS WHO SHALL | NFORM SCHOOL PERSON-
NEL LI KELY TO COMVE | NTO CONTACT W TH SUCH STUDENT OF SUCH RI SK.

10. ANNUAL REPORT. ON AN ANNUAL BASI S THE DEPARTMENT SHALL REVI EW ALL
REPORTS WRITTEN TO COWLY WTH THI S SECTI ON AND DETERM NE WHAT ADDI -
TI ONAL MEASURES, | NCLUDI NG TRAI NI NG AND  REPORTI NG, ARE REQUI RED. THE
DEPARTMENT SHALL COWPILE A REPORT SUWWARI ZI NG SUCH REVI EW AND SHALL
SUBM T A COPY OF SUCH REPORT TO THE TEMPORARY PRESI DENT OF THE SENATE
AND SPEAKER OF THE ASSEMBLY EACH MARCH FI FTEENTH FOLLOW NG THE EFFEC-
TI VE DATE OF THI S SECTI ON.

11. NOTW THSTANDI NG ANY OTHER PROVI SION OF LAWTO THE CONTRARY, FOR
PURPCSES OF THI'S SECTION, A PUBLIC SCHOOL OR PUBLI C EDUCATI ON PROGRAM
SHALL NOT | NCLUDE ANY STATE OR VOLUNTARY OPERATED PROGRAM SERVICE OR
SCHOOL THE PRI MARY PURPOCSE OF WHICH |S TO CARE FOR, TREAT OR SERVE
ADULTS OR CHI LDREN W TH MENTAL RETARDATI ON OR DEVELOPMENTAL DI SABI LI -
TI ES.

S 3. Section 13.17 of the nental hygiene |aw is anmended by adding a
new subdi vision (e) to read as foll ows:

(E) THE COW SSI ONER, | N CONSULTATION WTH PARENTS, FAMLY MEMBERS,
CONSUMERS AND PROVI DERS SHALL ESTABLI SH POLI CY AND PROCEDURES FOR THE
USE OF RESTRI CTI VE OR | NTRUSI VE | NTERVENTI ONS OR RESTRAI NTS | NCLUDI NG,
BUT NOT LIMTED TO, PERSONAL | NTERVENTI ONS, TI ME- OUT ROOM USE, MECHAN-
| CAL RESTRAI NI NG DEVI CES, CHEM CAL RESTRAI NTS, AND ANY OTHER TECHNI QUES
OR | NTERVENTIONS TO FAC LITATE PCSITIVE BEHAVIOR TH' S POLI CY SHALL
ENSURE THAT POSI Tl VE BEHAVI ORAL APPROACHES, CONSI STENT WTH THE STAND
ARDS OF PROFESSI ONAL PRACTICE, ALWAYS BE THE PREFERRED METHOD FOR
ADDRESSI NG MALADAPTI VE OR | NAPPROPRI ATE BEHAVI OR. THE COMM SSI ONER SHALL
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SUBM T TO THE GOVERNOR AND LEG SLATURE THE PROPCSED POLI CY AND PROCEDURE
VH CH SHALL | NCORPORATE THE FOLLOW NG PRI NClI PLES AND GOALS:

(1) TO DEVELOP OR | NCREASE ADAPTI VE BEHAVI OR WHEN MALADAPTI VE OR | NAP-
PROPRI ATE BEHAVI OR | S DI SPLAYED;

(2) TO ENSURE THAT RESTRICTIVE OR |INTRUSIVE |NTERVENTIONS OR
RESTRAI NTS ARE NEVER USED FOR THE CONVENI ENCE OF STAFF OR AS PUNI SHVENT
OR AS RETRI BUTI ON OR AS A SUBSTI TUTE FOR TREATMENT OR SUPERVI S| ON;

(3) WTH SUFFICIENT SAFEGUARDS AND SUPERVI SION TO ENSURE THAT THE
DI GNI TY, SAFETY, HEALTH, WELFARE, AND CIVIL RI GHTS OF A PERSON HAVE BEEN
ADEQUATELY PROTECTED,;

(4) WTH ASSURANCE THAT RESTRICTIVE OR |INTRUSIVE |NTERVENTIONS OR
RESTRAINTS ARE ONLY USED AFTER THERE |I'S DOCUMENTATI ON THAT POCSI Tl VE
APPROACHES HAVE BEEN TRI ED AND HAVE NOT BEEN SUFFI Cl ENTLY SUCCESSFUL;

(5) TO ENSURE, WHENEVER PRACTI CABLE, THAT PRI OR NOTI FI CATION BE dd VEN
TO AND PERM SSION OBTAINED FROM A PARENT OR PERSON IN A PARENTAL
RELATI ONSHI P TO AN | NDI VI DUAL WHO MAY REQUI RE RESTRI CTI VE OR | NTRUSI VE
| NTERVENTI ON OR RESTRAINTS AND, AT ALL TIMES, WRI TTEN NOTI FI CATI ON BE
G VEN TO A PARENT, |F ANY, OR PERSON I N A PARENTAL RELATI ONSHI P, |F ANY,
VHENEVER A RESTRI CTlI VE OR | NTRUSI VE | NTERVENTI ON OR RESTRAI NT HAS BEEN
APPLI ED;

(6) TO ENSURE THAT ALL PERSONNEL WHO MAY BE REQUI RED TO UTI LI ZE
RESTRAI NT TECHNI QUES RECElI VE REGULAR TRAI NI NG I N THE PROPER USE OF SUCH
TECHNI QUES AND | N ALTERNATI VE STRATEGQ ES DESI GNED TO PROMOTE APPROPRI ATE
BEHAVI OR AND CONTROL | NAPPROPRI ATE BEHAVI OR.

S 4. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw. Provi ded, however, that effective inmedi ate-
ly, the addition, anendnment and/or repeal of any rule or regul ation
necessary for the inplenmentation of this act on its effective date are
authorized and directed to be made and conpleted on or before such
effective date.



