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STATE OF NEW YORK

4134
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
February 1, 2011

Introduced by M of A ENGEBRICGHT -- read once and referred to the
Committee on Environnmental Conservation

AN ACT to anend the environnental conservation law, in relation to envi-
ronmental benefit projects in lieu of civil penalties

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The environnmental conservation |law is anmended by adding a
new section 71-0520 to read as foll ows:

S 71-0520. ENVI RONMENTAL BENEFI T PRQIECTS IN LI EU OF ClVIL PENALTI ES.

1. FOR PURPCSES OF THI S SECTION, THE FOLLOW NG TERMS SHALL HAVE THE
FOLLOW NG MEANI NGS:

A, "ECONOM C BENEFI T OF NONCOWPLI ANCE"' SHALL MEAN THAT PORTI ON OF THE
ClVIL PENALTY WHI CH | NCLUDES THE ECONOM C GAI N TO THE RESPONDENT RESULT-
I NG FROM | TS FAI LURE TO COVPLY W TH THE APPLI CABLE STANDARDS, CALCULATED
FROM THE FI RST DAY OF VICOLATION AND |INCLUDES THE PRESENT VALUE OF
AVO DED CAPI TAL AND OPERATI ON COSTS AND PERVANENTLY AVO DED COSTS WH CH
WOULD HAVE BEEN EXPENDED | F COVPLI ANCE HAD OCCURRED WHEN REQUI RED.

B. "ENVI RONMENTAL BENEFI T PRQJECT" OR "PRQJECT" SHALL MEAN A PRQIECT
IN LI EU OF FULL PAYMENT OF ClVIL PENALTI ES UNDERTAKEN BY A VI OLATOR THAT
| S | NTENDED TO COVPENSATE FOR A VI OLATI ON OR CONTRAVENTI ON OF APPLI CABLE
STANDARDS.

C. "GRAVITY COVPONENT" SHALL MEAN THAT PORTION OF THE ClVIL PENALTY
VWH CH REFLECTS THE SERI OUSNESS OF A VI CLATI ON, CALCULATED ON THE BASIS
OF THE POTENTI AL AND ACTUAL HARM CAUSED BY THE VI OLATI ON, AND THE VALUE
OF THE NATURAL RESOURCE DAMAGES, |F THE VIOLATOR IS NOTI REPAIRING THE
HARM

2. THE COVMM SSI ONER SHALL NOT ENTER | NTO ANY AGREEMENT OR ADM NI STRA-
TI VE ORDER WHI CH PROVI DES FOR A PARTI AL SETTLEMENT OF CONDITIONS IN THE
FORM OF ANY ENVI RONVENTAL BENEFIT PRQIECT IN LIEU OF THE PAYMENT OF
ClVIL PENALTI ES UNLESS ALL OF THE FOLLOW NG CONDI TI ONS ARE MET:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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A. THE RESPONDENT DOES NOT HAVE A RECORD OF SIGN FI CANT OR REPEATED
NONCOVPLI ANCE OR RECALCI TRANCE;

B. THE VICLATI ON WAS NOT COWM TTED | NTENTI ONALLY, KNOW NGLY OR RECK-
LESSLY, OR WTH ANY OF THE CULPABLE MENTAL STATES DEFINED |IN SECTI ON
15. 05 OF THE PENAL LAW

C. THE VIOLATION DI D NOT RESULT IN A THREAT TO PUBLI C HEALTH OR CAUSE
GRAVE OR SERI QUS ENVI RONVENTAL HARM

D. THE RESPONDENT SHALL, I N GOOD FAI TH, UNDERTAKE ALL NECESSARY STEPS
TO PROVPTLY CORRECT THE VI OLATI ON;

E. PROIECTS SHALL BE IN TI ATED I N ADDI TI ON TO ALL REGULATORY COMPLI -
ANCE OBLI GATI ONS AND SHALL BE DESI GNED TO PROVI DE AN ENVI RONVENTAL BENE-
FIT BEYOND THE BENEFI TS OF FULL COWVPLI ANCE;

F. PRQIECTS CANNOT BE ACTI VI TI ES OTHERW SE REQUI RED BY LAW OR ALREADY
OBTAI NABLE UNDER THE DEPARTMENT' S AUTHORI TY;

G ALL VI OLATIONS SHALL BE CORRECTED TO ENSURE COVPLI ANCE W TH APPLI -
CABLE ENVI RONVENTAL LAW AND REGULATI ONS, AND RESPONDENTS SHALL NOT BE
G VEN ADDITIONAL TIME TO CORRECT VIOLATIONS | N ORDER TO COWLETE A
PRQJECT;

H PRQIECTS SHALL NOT BE MEASURES VWHI CH THE RESPONDENT WOULD HAVE
UNDERTAKEN ANYWAY W THI N THE NEXT FlI VE YEARS;

|. PROIECTS SHALL BE DESI GNED TO PROVI DE A DI SCERNI BLE BENEFI T TO THE
ENVI RONVENT RATHER THAN TO THE RESPONDENT;

J. TO ENSURE THAT THE DETERRENT EFFECT OF A SETTLEMENT |S ACH EVED,
SETTLEMENTS | NVOLVI NG A PRQIECT SHALL | NCLUDE A PAYABLE PENALTY COVPO-
NENT;

K. THE PRQIECT IS WTH N THE CAPABI LI TY OF THE DEPARTMENT TO REVIEW
AND MONITOR, AND SHALL YIELD BENEFITS SI GNl FI CANT ENOUGH TO JUSTI FY
DEPARTMENT OVERSI GHT; AND

L. A PROQIJECT CAN NElI THER BE USED TO COVER ADM NI STRATI VE COSTS OF THE
DEPARTMENT NOR AS A REVENUE GENERATI NG MECHANI SM FOR THE DEPARTMENT.

3. ENVI RONVENTAL BENEFI T PRQIECTS SHALL MEET THE FOLLOW NG CRI TERI A:

A. THE PRQIECT SHALL, TO THE EXTENT PRACTI CABLE, BE LOCATED W THI N THE
COUNTY WHERE THE VI OLATI ON OCCURRED, W THI N TWENTY- FI VE LI NEAR M LES OF
SITE OF THE VI OLATI ON;

B. AN ENVI RONVENTAL RESTORATI ON PRQIECT SHALL GO BEYOND REPAI RING THE
DAMAGE CAUSED BY THE VI OLATI ON TO ENHANCE THE CONDI TI ON OF THE ECOSYSTEM
OR GEOGRAPHI C AREA ADVERSELY AFFECTED;

C. A POLLUTION PREVENTION PRQIECT SHALL SUBSTANTIALLY REDUCE OR
PREVENT THE GENERATION OR RELEASE OF POLLUTANTS THROUGH SOURCE
REDUCTI ON;

D. A RISK REDUCTI ON PRQIECT SHALL DEVELOP AND | MPLEMENT RI SK MANAGE-
MENT OR ACCI DENT PREVENTI ON EMERGENCY PLANNI NG PROGRAMS VWH CH PROVI DE
PROTECTI ON | N EXCESS OF | NDUSTRY STANDARDS AND EXI STI NG OR FUTURE REGUJ
LATORY REQUI REMENTS; AND

E. AN ENVI RONMENTAL EDUCATI ON PRQJIECT SHALL, TO THE EXTENT PRACTI CA-
BLE, BE DI RECTED TOMNRD UNDERSTANDI NG THE NATURE COF THE | NDUSTRY VWH CH
HAS CAUSED THE VI OLATI ON, HOW THE VI CLATI ON | MPACTED THE COVMUNI TY AND
VWAYS | N VH CH THE COVMUNI TY CAN BECOVE MORE VI A LANT | N MONI TORI NG ENVI -
RONVENTAL | NSULTS AND VI OLATI ONS.

4, AN ENVI RONVENTAL BENEFI T PROQIECT SHALL NOT | NCLUDE THE FOLLOW NG

A. A CONTRI BUTI ON TO ENVI RONVENTAL RESEARCH AT A COLLEGE OR UNI VERSI -
TY;

B. A PROJECT, THOUGH BENEFICIAL TO THE | MPACTED LOCAL GOVERNVMENT,
UNRELATED TO ENVI RONVENTAL PROTECTI ON;

C. STUDIES OR ASSESSMENTS WTHOUT A COW TMENT TO | MPLEMENT THE
RESULTS;
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D. PERFORVMANCE OF PRQJIECTS BY A THIRD PARTY UNLESS SUCH PARTY IS
REQUI RED TO | MPLEMENT THE PROJECT SPECI FI ED I N THE SETTLEMENT DOCUMENT;
OR

E. PUBLI C EDUCATI ON PRQIECTS.

5. SETTLEMENTS WHI CH CONTAI N A PRQJIECT SHALL CONTAI N:

A. A PAYABLE PENALTY COVPONENT WHI CH FULLY RECOVERS THE ECONOM C BENE-
FI'T OF NONCOWPLI ANCE TO THE RESPONDENT;

B. A PAYABLE PORTI ON OF THE GRAVI TY COVPONENT OF THE PENALTY; AND

C. A WRITTEN STATEMENT SI GNED BY THE RESPONDENT WH CH CONFI RMS THAT
THE RESPONDENT W LL NOT DEDUCT THE COST OF THE PRQIECT FROM | TS TAXES.
| F THE SETTLEMENT DOES NOT | NCLUDE SUCH A STATEMENT, THE GRAVI TY COWPO
NENT OF THE PENALTY MUST BE ADJUSTED TO REFLECT THE TAX BENEFI T.

6. ALL PRQIECTS FACTORED | NTO PENALTY CALCULATI ONS SHALL BE PERFORMED
PURSUANT TO LEGALLY ENFORCEABLE COWPLI ANCE SCHEDULES WHI CH:

A.  ACCURATELY AND COWVPLETELY DESCRI BE THE PRQIECT, DETAIL THE ACTI ONS
TO BE PERFORVED, AND PROVI DE RELI ABLE AND OBJECTI VE MEANS TO VERI FY THAT
THE COWPLI ANCE SCHEDULED HAS BEEN ADHERED TG,

B. HAVE ENFORCEABLE M LESTONE | MPLEMENTATI ON SCHEDULES; AND

C. OBLI GE THE RESPONDENT TO SUBM T PERI ODI C REPORTS TO THE DEPARTMENT
DESCRI Bl NG COVPLI ANCE W TH THE TERMS OF THE PRQJECT.

7. ALL PRQJECTS SHALL BE SUBJECT TO THE FOLLOW NG NOTI CE AND APPROVAL
CONDI TI ONS:

A. NOTI CE OF THE PROPOSED SETTLEMENT OR ORDER, | NCLUDI NG A DESCRI PTI ON
OF THE PROQIECT AND THE PAYABLE PENALTIES, SHALL BE PUBLISHED IN THE
ENVI RONMVENTAL NOTI CE BULLETIN AND AT LEAST ONE NEWSPAPER | N GENERAL
Cl RCULATION IN THE AREA WHERE THE VI OLATIONS OCCURRED, AT LEAST
FORTY- FI VE DAYS BEFORE THE SETTLEMENT OR ORDER | S EXECUTED;

B. THE ATTORNEY GENERAL SHALL REVI EW AND APPROVE THE SETTLEMENT OR
ADM NI STRATI VE ORDER; AND

C. WHENEVER THE RESPONDENTS PUBLI Cl ZE THE PRQIECT OR PRQIECT RESULTS,
THE RESPONDENT SHALL ACKNOALEDGE THAT THE PRQIECT WAS PERFORMED AS PART
OF THE RESOLUTI ON OF AN ENFORCEMENT ACTI ON BROUGHT BY THE DEPARTMENT.

S 2. This act shall take effect imediately.



