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AN ACT to amend the general business law, in relation to stolen or
m sappropriated i nformati on technol ogy

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
390-d to read as foll ows:

S 390-D. | LLEGAL USE OF STOLEN OR M SAPPROPRI ATED | NFORMATI ON TECHNOL-
OGY. 1. DEFINITIONS. FOR THE PURPOSES OF THI S SECTI ON, THE FOLLOW NG
TERMS SHALL HAVE THE FOLLOW NG MEANI NGS:

(A) "ARTI CLE OR PRODUCT" MEANS ANY TANG BLE ARTICLE OR PRODUCT, BUT
DOES NOT | NCLUDE: ANY SERVI CES SOLD, OFFERED FOR SALE OR MADE AVAI LABLE
IN THI S STATE, | NCLUDI NG FREE SERVI CES AND ONLI NE SERVI CES; ANY PRODUCT
SUBJECT TO REGULATI ON BY THE UNI TED STATES FOOD AND DRUG ADM NI STRATI ON
AND THAT | S PRI MARI LY USED FOR MEDI CAL OR MEDI Cl NAL PURPCSES; FOOD AND
BEVERACES; OR RESTAURANT SERVI CES.

(B) " COPYRI GHTABLE END PRODUCT" MEANS A WORK W THI N THE SUBJECT MATTER
OF COPYRIGHT AS SPECIFIED IN SECTION 102 OF TITLE 17, UN TED STATES
CODE, AND WHI CH FOR THE PURPCSES OF THIS SECTION | NCLUDES MASK WORKS
PROTECTI ON AS SPECI FI ED I N SECTI ON 902 OF TI TLE 17, UNI TED STATES CODE.

(C) "ESSENTI AL COVPONENT" MEANS A COVPONENT OF AN ARTI CLE OR PRODUCT
PROVI DED OR TO BE PROVIDED TO A THHRD PARTY PURSUANT TO A CONTRACT,
| NCLUDING A PURCHASE ORDER, W THOUT WHI CH SUCH ARTI CLE OR PRODUCT W LL
NOT PERFORM AS | NTENDED AND FOR WHI CH THERE | S NO SUBSTI TUTE COVPONENT
AVAI LABLE THAT OFFERS A COVPARABLE RANGE AND QUALI TY OF FUNCTI ONALI TI ES
AND |'S AVAI LABLE | N COVWPARABLE QUANTI TI ES AND AT A COVPARABLE PRI CE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(D) "MANUFACTURE" MEANS DI RECTLY TO MANUFACTURE, PRODUCE OR ASSEMBLE
AN ARTICLE OR PRODUCT SUBJECT TO THE PROVI SIONS OF SuUBDI VI SI ON TWO OF
TH'S SECTION, IN WHOLE OR SUBSTANTI AL PART, BUT DCES NOT | NCLUDE
CONTRACTING WTH OR OTHERW SE ENGAG NG ANOTHER PERSQON, OR THAT PERSON
ENGAG NG ANOTHER PERSON, TO DEVELOP, MANUFACTURE, PRODUCE OR ASSEMBLE AN
ARTI CLE OR PRODUCT SUBJECT TO THE PROVI SIONS OF SUBDI VI SION TWO OF THI S
SECTI ON.

(E) "MATERI AL COVPETI TI VE | NJURY" MEANS AT LEAST A THREE PERCENT
RETAI L PRI CE DI FFERENCE BETWEEN THE ARTI CLE OR PRODUCT MADE | N VI CLATI ON
OF SUBDIVISION TWO OF TH S SECTI ON DESI GNED TO HARM COVPETI TI ON AND A
DI RECTLY COVPETI NG ARTI CLE OR PRODUCT THAT WAS MANUFACTURED W THOUT THE
USE OF STOLEN OR M SAPPRCPRI ATED | NFORVATI ON TECHNOLOGY, SUCH PRI CE
DI FFERENCE OCCURRI NG OVER A FOUR- MONTH PERI GD OF TI ME.

(F) "RETAIL PRICE" OF STOLEN OR M SAPPROPRI ATED | NFORVATI ON TECHNCLOGY
IS THE RETAIL PRI CE OF THE | NFORVATI ON TECHNOLOGY CHARGED AT THE TIME
OF, AND IN THE JURI SDI CTI ON WHERE, THE ALLEGED THEFT OR M SAPPROPRI ATI ON
OCCURRED, MJULTIPLIED BY THE NUMBER OF STOLEN OR M SAPPROPRI ATED | TEMS
USED I N THE BUSI NESS OPERATI ONS OF THE PERSON ALLEGED TO HAVE VI OLATED
SUBDI VI SI ON TWO OF THI S SECTI ON.

(G "STOLEN OR M SAPPROPRI ATED | NFORVATI ON TECHNOLOGY" MEANS HARDWARE
OR SOFTWARE THAT THE PERSON REFERRED TO IN SUBDIVISION TWO O TH'S
SECTI ON  ACQUI RED, APPROPRI ATED OR USED W THOUT THE AUTHORI ZATI ON OF THE
OMER OF THE | NFORMATI ON TECHNOLOGY OR THE OMNER' S  AUTHORI ZED LI CENSEE
I N VI OLATI ON OF APPLI CABLE LAW BUT DOES NOT | NCLUDE SI TUATI ONS I N VWHI CH
THE HARDWARE OR SOFTWARE ALLEGED TO HAVE BEEN STOLEN OR M SAPPROPRI ATED
WAS NOT AVAI LABLE FOR RETAI L PURCHASE ON A STANDALONE BASI S AT OR BEFCRE
THE TIME | T WAS ACQUI RED, APPROPRI ATED OR USED BY SUCH PERSON.

2. UNLAWFUL ACT. ANY PERSON WHO MANUFACTURES ANY ARTICLE OR PRODUCT
VWH LE USING STOLEN OR M SAPPROPRI ATED | NFORVATI ON TECHNCOLOGY IN I TS
BUSI NESS OPERATI ONS AFTER NOTI CE AND OPPORTUNI TY TO CURE AS PROVIDED IN
SUBDIVISION FIVE OF TH' S SECTION AND, W TH RESPECT TO REMEDI ES SOUGHT
UNDER PARAGRAPH (E) OF SUBDIVISION SI X OF THHS SECTION OR SUBDI VI SI ON
SEVEN OF TH S SECTI ON, CAUSES A MATERI AL COWVPETI Tl VE | NJURY AS A RESULT
OF SUCH USE OF STOLEN OR M SAPPROPRI ATED | NFORMVATI ON TECHNCLOGY,  SHALL
BE DEEMED TO ENGAGE I N AN UNFAI R ACT WHERE SUCH ARTI CLE OR PRODUCT I S
SOLD OR OFFERED FOR SALE IN THI' S STATE, ElI THER SEPARATELY OR AS A COWPO-
NENT OF ANOTHER ARTI CLE OR PRODUCT, AND IN COWPETI TION WTH AN ARTI CLE
OR PRODUCT SCLD OR OFFERED FOR SALE IN THI S STATE THAT WAS MANUFACTURED
W THOUT VI OLATI NG THI'S PROVI SI ON.  ANY PERSON WHO ENGAGES | N SUCH UNFAIR
ACT, AND ANY ARTICLES OR PRODUCTS MANUFACTURED BY SUCH PERSON I N
VI OLATION OF TH S PROVI SI ON, SHALL BE SUBJECT TO THE LIABILITIES AND
REVEDI AL PROVI SIONS OF THI'S SECTI ON | N AN ACTI ON BY THE ATTORNEY GENERAL
OR ANY PERSON DESCRIBED IN PARAGRAPH (D) OF SUBDIVISION SIX OF TH' S
SECTI ON. FOR THE PURPOSES OF THI S SECTI ON, | NFORMATI ON TECHNOLOGY SHALL
BE CONSI DERED TO BE USED I N A PERSON S BUSI NESS OPERATI ONS | F THE PERSON
USES SUCH TECHNOLOGY |IN THE MANUFACTURE, DI STRI BUTI ON, MARKETI NG OR
SALES OF THE ARTI CLES OR PRODUCTS SUBJECT TO THI S SECTI ON.

3. LIMTATIONS. NO ACTI ON MAY BE BROUGHT PURSUANT TO THE PROVI SI ONS OF
THI'S SECTI ON, AND NO LI ABILITY SHALL RESULT, WHERE: (A) THE END ARTICLE
OR END PRODUCT SOLD OR OFFERED FOR SALE IN THI S STATE AND ALLEGED TO
VI OLATE SUBDI VI SION TWO OF THIS SECTION |IS: (1) A COPYRI GHTABLE END
PRODUCT; (2) MERCHANDI SE MANUFACTURED BY OR ON BEHALF OF, OR PURSUANT TO
A LI CENSE FROM A COPYRI GHT OANER AND VWH CH DI SPLAYS OR EMBODI ES A NAME,
CHARACTER, ARTWORK OR OTHER INDICI A OF OR FROM A WORK THAT FALLS W THI N
SUBPARAGRAPH ONE OF THI S PARAGRAPH, OR MERCHANDI SE MANUFACTURED BY OR ON
BEHALF OF, OR PURSUANT TO A LI CENSE FROM A COPYRI GHT OR TRADEMARK OWNER
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AND WHI CH DI SPLAYS OR EMBCDI ES A NAME, CHARACTER, ARTWORK OR OTHER | NDI -
C A CF OR FROM A THEME PARK, THEME PARK ATTRACTION OR OIHER FACILITY
ASSCCI ATED W TH A THEME PARK; OR (3) PACKAG NG, CARRI ER MEDI A OR PROMO-
TIONAL OR ADVERTI SING MATERIALS FOR ANY END ARTI CLE, END PRODUCT OR
MERCHANDI SE THAT FALLS W THI N SUBPARAGRAPH ONE OR TWO OF THI S PARAGRAPH;

(B) THE ALLEGATI ON THAT THE | NFORMATI ON TECHNOLOGY |I'S STCLEN OR M SAP-
PROPRI ATED | S BASED ON A CLAI M THAT (1) THE | NFORVATI ON TECHNOLOGY OR
ITS USE |INFRINGES A PATENT OR M SAPPROPRI ATES A TRADE SECRET UNDER
APPLI CABLE LAW OR (2) COULD BE BROUGHT UNDER ANY PROVI SION OF TITLE 35
OF THE UNI TED STATES CCDE;

(©) THE ALLEGATI ON THAT THE | NFORMATI ON TECHNOLOGY |I'S STCLEN OR M SAP-
PROPRI ATED | S BASED ON A CLAI M THAT THE DEFENDANT' S USE OF THE | NFORWVA-
TI ON TECHNOLOGY VI OLATES THE TERVMS OF A LI CENSE THAT ALLOANS USERS TO
MODI FY AND REDI STRI BUTE ANY SOURCE CODE ASSCCI ATED W TH THE TECHNCLOGY
FREE OF CHARGE, OR

(D) THE ALLEGATION IS BASED ON A CLAIM THAT THE PERSON VI CLATED THE
PROVISIONS OF SUBDIVISION TWO OF TH'S SECTION BY Al DI NG ABETTI NG
FACI LI TATI NG OR ASSI STI NG SOMEONE ELSE TO ACQUI RE, APPROPRI ATE, USE,
SELL OR OFFER TO SELL, OR BY PROVI DI NG SOMEONE ELSE W TH ACCESS TO,
I NFORVATI ON TECHNOLOGY W THOUT AUTHORI ZATI ON OF THE OANER OF SUCH | NFOR-
MATI ON TECHNCLOGY OR THE OMNER' S AUTHORI ZED LICENSEE |IN VI OLATION OF
APPLI CABLE LAW

4. 1 NJUNCTI ON. NO | NJUNCTI ON MAY | SSUE AGAI NST A PERSON OTHER THAN THE
PERSON ADJUDI CATED TO HAVE VI OLATED SUBDI VI SION TWO OF THI S SECTI ON, AND
NO ATTACHMENT ORDER MAY | SSUE AGAI NST ARTI CLES OR PRODUCTS OTHER THAN
ARTI CLES OR PRODUCTS I N WHI CH THE PERSON ALLEGED TO VI OLATE SUBDI VI SI ON
TWO OF TH S SECTI ON HOLDS TI TLE. A PERSON OTHER THAN THE PERSON ALLEGED
TO VI OLATE SUBDI VI SION TWO OF THI S SECTI ON | NCLUDES ANY PERSON OTHER
THAN THE ACTUAL MANUFACTURER WHO CONTRACTS W TH OR OTHERW SE ENGAGES
ANOTHER PERSON TO DEVELOP, NMANUFACTURE, PRODUCE, MARKET, DI STRI BUTE,
ADVERTI SE  OR ASSEMBLE AN ARTI CLE OR PRODUCT ALLEGED TO VI OLATE SUBDI VI -
SION TWO OF TH S SECTI ON.

5. NOTICE. (A) NO ACTI ON MAY BE BROUGHT UNDER SUBDI VI SION TWO OF THI S
SECTI ON UNLESS THE PERSON SUBJECT TO SUCH SUBDI VI S| ON RECEI VED WRI TTEN
NOTI CE OF THE ALLEGED USE OF THE STOLEN OR M SAPPROPRI ATED | NFORVATI ON
TECHNOLOGY FROM THE OMNER OR EXCLUSI VE LI CENSEE OF THE | NFORVATI ON TECH-
NOLOGY OR THE OMNER S AGENT AND THE PERSON: (1) FAILED TO ESTABLI SH THAT
I TS USE OF THE | NFORMATI ON TECHNOLOGY | N QUESTI ON DI D NOT VI OLATE SUBDI -
VISION TWO OF THIS SECTION;, OR (2) FAILED, WTH N N NETY DAYS AFTER
RECEI VING SUCH NOTICE, TO CEASE USE OF THE OMNER S STOLEN OR M SAPPRG
PRI ATED | NFORVATI ON TECHNCLOGY, PROVIDED, |F THE PERSON COMVENCES AND
THEREAFTER PROCEEDS DI LI GENTLY TO REPLACE SUCH | NFORVATI ON TECHNOLOGY
W TH | NFORMATI ON TECHNOLOGY WHOSE USE WOULD NOT VI OLATE SUBDI VI SI ON TWO
OF TH S SECTI ON, SUCH PERI OD SHALL BE EXTENDED FOR AN ADDI TI ONAL PERI CD
OF NI NETY DAYS, BUT WH CH MAY NOT EXCEED ONE HUNDRED EIGHTY DAYS |IN
TOTAL.

(B) I N ORDER TO SATI SFY THE REQUI REMENTS OF THI'S SUBDI VI SION, A WRI T-
TEN NOTI CE MJUST, UNDER PENALTY OF PERJURY: (1) IDENTIFY THE STOLEN OR
M SAPPROPRI ATED | NFORVATI ON TECHNOLOGY; (2) | DENTIFY THE LAWFUL OMNER OR
EXCLUSI VE LICENSEE OF THE | NFORVATION TECHNOLOGY; (3) |DENTIFY THE
APPLI CABLE LAW THE PERSON | S ALLEGED TO BE VI OLATI NG AND STATE THAT THE
NOTI FI ER HAS A REASONABLE BELI EF THAT THE PERSON HAS ACQUI RED, APPROCPRI -
ATED OR USED THE | NFORVATI ON TECHNOLOGY | N QUESTI ON W THOUT AUTHORI -
ZATI ON OF THE OAMNER OF THE | NFORVATI ON TECHNOLOGY OR THE OMNER S AUTHOR-
| ZED LI CENSEE I N VI OLATI ON OF SUCH APPLI CABLE LAW (4) TO THE EXTENT
KNOWN BY THE NOTI FI ER, STATE THE MANNER | N WHI CH SUCH | NFORVATI ON TECH-
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NOLOGY |I'S BEI NG USED BY THE DEFENDANT; (5) STATE THE ARTICLES OR
PRODUCTS TO WH CH SUCH | NFORMATI ON TECHNOLOGY RELATES; AND (6) SPEC FY
THE BASI S AND THE PARTI CULAR EVI DENCE UPON WHI CH THE NOTI FI ER BASES SUCH
ALLEGATI ON.

(© THE WRITTEN NOTIFI CATI ON SHALL STATE, UNDER PENALTY COF PERIJURY,
THAT, AFTER A REASONABLE AND GOCD- FAI TH | NVESTI GATI ON, THE | NFORVATI ON
IN THE NOTICE | S ACCURATE BASED ON THE NOTI FI ER' S REASONABLE KNOW.EDCE,
| NFORVATI ON AND BELI EF.

6. ACTIONS. (A) NO EARLI ER THAN NI NETY DAYS AFTER THE PROVISION OF
NOTI CE | N ACCORDANCE W TH SUBDI VI SI ON FI VE OF THI S SECTI ON, THE ATTORNEY
GENERAL, OR A PERSON DESCRI BED | N PARAGRAPH (D) OF THI'S SUBDI VI SI ON, MAY
BRI NG AN ACTI ON AGAI NST ANY PERSON THAT IS SUBJECT TO THE PROVI SI ONS OF
SUBDI VI SI ON TWD OF THI S SECTI ON:

(1) TO ENJO N VI OLATI ON OF SUBDI VI SION TWO OF THI' S SECTI ON, | NCLUDI NG
ENJO NING SUCH PERSON FROM SELLING OR OFFERI NG TO SELL IN TH S STATE
ARTI CLES OR PRODUCTS THAT ARE SUBJECT TO THE PROVI SIONS OF SUBDI VI SI ON
TWO OF THI S SECTI ON, EXCEPT AS PROVIDED | N PARAGRAPH (E) OF THI S SUBDI -
VI SI ON; PROVI DED THAT NO SUCH I NJUNCTI ON  SHALL ENCOWPASS ARTICLES OR
PRODUCTS TO BE PROVIDED TO A TH RD PARTY THAT ESTABLI SHES THAT SUCH
TH RD PARTY HAS SATI SFI ED ONE OR MORE OF THE AFFI RVATI VE DEFENSES SET
FORTH | N PARAGRAPH (A) OF SUBDI VI SI ON EI GHT OF THI' S SECTI ON W TH RESPECT
TO THE MANUFACTURER ALLEGED TO HAVE VI OLATED SUBDI VI SION TWO OF THI S
SECTI ON; OR

(2) ONLY AFTER A DETERM NATION BY THE COURT THAT THE PERSON HAS
VI OLATED SUBDI VI SION TWO OF THI S SECTI ON, TO RECOVER THE GREATER OF:

(A) ACTUAL DI RECT DAMAGES, WHICH NMAY BE | MPOSED ONLY AGAI NST THE
PERSON WHO VI OLATED SUBDI VI SI ON TWO OF THI S SECTI ON; OR

(B) STATUTORY DAMACGES OF NO MORE THAN THE RETAIL PRICE OF THE STOLEN
OR M SAPPROPRI ATED | NFORVATI ON  TECHNOLOGY, WHI CH MAY BE | MPOSED ONLY
AGAI NST THE PERSON WHO VI OLATED SUBDI VI SI ON TWO OF THI' S SECTI ON.

(3) I'N THE EVENT THE PERSON ALLEGED TO HAVE VI OLATED SUBDI VI SION TWO
OF TH S SECTI ON HAS BEEN SUBJECT TO A FI NAL JUDGVENT OR HAS ENTERED | NTO
A FINAL SETTLEMENT, OR ANY PRODUCTS MANUFACTURED BY SUCH PERSON AND
ALLEGED TO VI OLATE SUBDI VI SION TWO OF THI S SECTI ON HAVE BEEN THE SUBJECT
OF AN | NJUNCTI ON OR ATTACHMENT ORDER, I N ANY FEDERAL OR STATE COURT |IN
TH'S STATE OR ANY OTHER STATE, ARI SI NG QUT OF THE SAME THEFT OR M SAP-
PROPRI ATI ON OF | NFORMVATI ON TECHNOLOGY, THE COURT SHALL DISM SS THE
ACTION WTH PREJUDICE. |F SUCH PERSON |S A DEFENDANT | N AN ONGO NG
ACTI ON, OR ANY PRODUCTS MANUFACTURED BY SUCH PERSON AND ALLEGED TO
VI OLATE SUBDIVISION TWO OF TH S SECTI ON ARE THE SUBJECT OF AN ONGO NG
I NJUNCTI ON OR ATTACHVENT ORDER, | N ANY FEDERAL OR STATE COURT [N TH' S
STATE OR ANY OTHER STATE, ARI SING OQUT OF THE SAME THEFT OR M SAPPROPRI -
ATI ON OF | NFORMATI ON TECHNOLOGY, THE COURT SHALL STAY THE ACTI ON AGAI NST
SUCH PERSON PENDI NG RESOLUTI ON OF THE OTHER ACTION. IN THE EVENT THE
OTHER ACTI ON RESULTS I N A FI NAL JUDGVENT OR FI NAL SETTLEMENT, THE COURT
SHALL DI SM SS THE ACTI ON W TH PREJUDI CE AGAI NST THE PERSON. DI SM SSALS
UNDER TH' S SECTION SHALL BE RES JUDI CATA TO ACTI ONS FI LED AGAI NST THE
PERSON ALLEGED TO HAVE VI OLATED SUBDI VI SION TWO OF THI S SECTI ON ARl SI NG
QUT OF THE SAME THEFT OR M SAPPROPRI ATI ON OF | NFORMVATI ON TECHNOLOGY.

(B) (1) AFTER DETERM NATI ON BY THE COURT THAT A PERSON HAS VI OLATED
THE PROVI SIONS OF SUBDI VI SION TWO OF THI S SECTI ON AND ENTRY OF A JUDG
MENT AGAINST THE PERSON FOR VI OLATI NG THE PROVI SI ONS OF SUCH SUBDI VI -
SI ON, THE ATTORNEY GENERAL, OR A PERSON DESCRI BED I N PARAGRAPH (D) OF
TH'S SuBDIVISION, MAY ADD TO THE ACTION A CLAIM FOR ACTUAL DI RECT
DAVAGES AGAI NST A THI RD PARTY WHO SELLS OR OFFERS TO SELL IN THI S STATE
ARTI CLES OR PRCDUCTS MADE BY THAT PERSON I N VI OLATI ON OF SUBDI VI SI ON TWO
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OF TH S SECTI ON, SUBJECT TO THE PROVI SI ONS OF SUBDI VI SION EI GHT OF THI' S
SECTI ON; PROVI DED, DAMAGES MAY BE | MPCSED AGAI NST A THI RD PARTY ONLY | F:

(A) THE THI RD PARTY'S AGENT FOR SERVI CE OF PROCESS PROPERLY WAS SERVED
WTH A COPY OF A WRITTEN NOTICE SENT TO THE PERSON ALLEGED TO HAVE
VI OLATED SUBDI VI SION TWO OF THI S SECTI ON THAT SATI SFI ES THE REQUI REMENTS
OF SUBDI VI SION FIVE OF THE'S SECTI ON AT LEAST NI NETY DAYS PRIOR TO THE
ENTRY OF THE JUDGVENT,;

(B) THE PERSON WHO VI CLATED SUBDI VI SION TWD OF THI S SECTI ON DI D NOT
MAKE AN APPEARANCE OR DCES NOI' HAVE SUFFI CI ENT ATTACHABLE ASSETS TO
SATI SFY A JUDGVENT AGAI NST THE PERSON,

(© SUCH PERSON EI THER MANUFACTURED THE FI NAL ARTI CLE OR PRODUCT OR
PRODUCED A COVPONENT EQUAL TO THI RTY PERCENT OR MORE OF THE VALUE OF THE
FI NAL ARTI CLE OR PRODUCT;

(D) SUCH PERSON HAS A DI RECT CONTRACTUAL RELATIONSHI P WTH THE THI RD
PARTY RESPECTI NG THE MANUFACTURE OF SUCH FI NAL ARTI CLE OR PRODUCT OR
COMPONENT; AND

(E) THE THI RD PARTY HAS NOT BEEN SUBJECT TO A FINAL JUDGVENT OR
ENTERED [INTO A FINAL SETTLEMENT I N ANY FEDERAL OR STATE COURT IN TH S
STATE OR ANY OTHER STATE ARI SI NG QUT OF THE SAME THEFT OR M SAPPROPRI -
ATION OF | NFORVATI ON  TECHNCOLOGY; PROVI DED, HOWEVER, THAT I N THE EVENT
THE THI RD PARTY IS A PARTY TO AN ONGO NG SUT FOR DAVMAGES, OR HAS
ENTERED AN APPEARANCE AS AN | NTERESTED TH RD PARTY I N PROCEEDI NGS I N
REM | N ANY FEDERAL OR STATE COURT IN THIS STATE OR ANY OITHER STATE
ARI SING QUT OF THE SAME THEFT OR M SAPPROPRI ATI ON OF | NFORVATI ON TECH-
NCLOGY, THE COURT SHALL STAY THE ACTI ON AGAI NST THE THI RD PARTY PENDI NG
RESCLUTI ON OF THE OTHER ACTI ON. I N THE EVENT THE OTHER ACTI ON RESULTS I N
A FINAL JUDGMVENT, THE COURT SHALL DISM SS THE ACTI ON W TH PREJUDI CE
AGAI NST THE THI RD PARTY AND DI SM SS ANY | N REM ACTI ON AS TO ANY ARTI CLES
OR PRODUCTS MANUFACTURED FOR SUCH THI RD PARTY OR THAT HAVE BEEN OR ARE
TO BE SUPPLI ED TO SUCH THI RD PARTY. DI SM SSALS UNDER THI S SECTI ON SHALL
BE RES JUDI CATA TO ACTIONS FI LED AGAINST THE PERSON ALLEGED TO HAVE
VI OLATED SUBDI VI SION TWO OF THI S SECTI ON ARI SI NG QUT OF THE SAME THEFT
OR M SAPPROPRI ATI ON OF | NFORVATI ON TECHNOLOGY.

(2) AN AWARD OF DAMAGES AGAI NST SUCH THI RD PARTY PURSUANT TO SUBPARA-
GRAPH ONE OF TH S PARAGRAPH SHALL BE THE LESSER OF THE RETAI L PRI CE OF
THE STOLEN OR M SAPPROPRI ATED | NFORVATI ON TECHNOLOGY AT ISSUE OR TWO
HUNDRED FIFTY THOUSAND DOLLARS, LESS ANY AMOUNTS RECOVERED FROM THE
PERSON ADJUDI CATED TO HAVE VI OLATED SUBDI VI SION TWO OF THI S SECTI ON, AND
THE PROVI SI ONS OF SUBPARAGRAPH ONE OF PARAGRAPH (C) OF THIS SUBDI VI SI ON
SHALL NOT APPLY TO SUCH AWARD OR RECOVERY AGAI NST SUCH THI RD PARTY.

(© I N AN ACTI ON UNDER THI S SECTI ON, A COURT MNAY:

(1) | MPCSE TREBLE DAMAGES WHERE THE COURT FI NDS THAT THE PERSON S USE
OF THE STOLEN OR M SAPPROPRI ATED | NFORVATI ON TECHNCLOGY WAS W LLFUL;

(2) WTH RESPECT TO AN AWARD UNDER PARAGRAPH (A) OF THI'S SUBDI VI SI ON
ONLY, AWARD COSTS AND REASONABLE ATTORNEY' S FEES TO A PREVAI LI NG PLAI N-
TIFF I N ACTI ONS BROUGHT BY AN | NJURED PERSON PURSUANT TO SUBDI VI SI ON TWO
OF TH S SECTION;, OR A PREVAI LI NG DEFENDANT I N ACTIONS BROUGHT BY AN
ALLEGEDLY | NDJURED PERSQN; AND

(3) WTH RESPECT TO AN ACTI ON UNDER PARAGRAPH (B) OF THI S SUBDI VI SI ON
BROUGHT BY A PRI VATE PLAI NTI FF ONLY, AWARD COSTS AND REASONABLE ATTOR-
NEY'S FEES TO A TH RD PARTY FOR ALL LI TI GATI ON EXPENSES (1 NCLUDI NG
W THOUT LI M TATI ON, DI SCOVERY EXPENSES) | NCURRED BY THAT PARTY IF IT
PREVAI LS ON THE REQUI REMENT SET FORTH I N CLAUSE (C) OF SUBPARAGRAPH ONE
OF PARAGRAPH (B) OF THI'S SUBDI VI SI ON OR WHO QUALI FI ES FOR AN AFFI RVATI VE
DEFENSE UNDER SUBDI VI SI ON EI GHT OF THI S SECTI ON; PROVIDED, IN A CASE IN
VWH CH THE TH RD PARTY RECEI VED A COPY OF THE NOTI FI CATI ON DESCRI BED | N
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CLAUSE (A) OF SUBPARAGRAPH ONE OF PARAGRAPH (B) OF THIS SUBDI VI SI ON AT
LEAST NI NETY DAYS BEFORE THE FI LI NG OF THE ACTI ON UNDER PARAGRAPH (B) OF
TH'S SUBDIVISION, THAT WTH RESPECT TO A THI RD PARTY' S RELI ANCE ON THE
AFFI RVATI VE DEFENSES SET FORTH | N SUBPARAGRAPHS THREE AND FOUR OF PARA-
GRAPH (A) OF SUBDIVISION EIGHT OF THHS SECTION, THE COURT NMNAY AWARD
COSTS AND REASONABLE ATTORNEY' S FEES ONLY | F ALL OF THE CONDUCT ON WH CH
THE AFFI RVATI VE DEFENSE |'S BASED WAS UNDERTAKEN BY THE THI RD PARTY, AND
THE TH RD PARTY NOTI FI ED THE PLAI NTI FF OF SUCH CONDUCT, PRI OR TO THE END
OF SUCH NI NETY DAY PERI OD.

(D) A PERSON SHALL BE DEEMED TO HAVE BEEN | NJURED BY THE SALE OR OFFER
FOR SALE OF A DI RECTLY COWPETI NG ARTICLE OR PRODUCT SUBJECT TO THE
PROVI SIONS COF SUBDI VI SION TWO OF THI'S SECTI ON | F THE PERSON ESTABLI SHES
BY A PREPONDERANCE OF THE EVI DENCE THAT:

(1) THE PERSON MANUFACTURES ARTI CLES OR PRODUCTS THAT ARE SOLD OR
OFFERED FOR SALE |IN TH' S STATE I'N DI RECT COWPETI TI ON W TH ARTI CLES OR
PRODUCTS THAT ARE SUBJECT TO SUBDI VI SION TWO OF THI S SECTI ON;

(2) THE PERSON S ARTI CLES OR PRODUCTS WERE NOT MANUFACTURED USI NG
STOLEN OR M SAPPROPRI ATED | NFORVATI ON  TECHNOLOGY OF THE OWNER OF THE
I NFORVATI ON TECHNOLOGY;

(3) THE PERSON SUFFERED ECONOM C HARM WH CH MAY BE SHOWN BY EVI DENCE
THAT THE RETAIL PRI CE OF THE STOLEN OR M SAPPROPRI ATED | NFORVATI ON TECH-
NCLOGY WAS TVENTY THOUSAND DOLLARS OR MORE; AND

(4) |IF THE PERSON |S PROCEEDI NG I N REM OR SEEKS | NJUNCTI VE RELI EF,
THAT THE PERSON SUFFERED MATERI AL COWVPETI Tl VE | NJURY AS A RESULT OF THE
VI OLATI ON OF SUBDI VI SION TWO OF THI S SECTI ON.

(E) (1) IF THE COURT DETERM NES THAT A PERSON FOUND TO HAVE VI OLATED
THE PROVISIONS OF SUBDIVISION TWO OF TH'S SECTION LACKS SUFFI Cl ENT
ATTACHABLE ASSETS |IN TH S STATE TO SATI SFY A JUDGVENT RENDERED AGAI NST
I T, THE COURT MAY ENJO N THE SALE OR OFFERI NG FOR SALE IN THI S STATE OF
ANY ARTI CLES OR PRODUCTS SUBJECT TO SUBDI VI SION TWO OF TH S SECTI ON,
EXCEPT AS PROVI DED I N SUBDI VI SI ON FOUR OF THI S SECTI ON.

(2) TO THE EXTENT THAT AN ARTI CLE OR PRODUCT SUBJECT TO THE PROVI SI ONS
OF SUBDI VI SION TWO OF THI'S SECTI ON | S AN ESSENTI AL COMPONENT OF A THI RD
PARTY' S ARTI CLE OR PRODUCT, THE COURT SHALL DENY | NJUNCTI VE RELI EF AS TO
SUCH ESSENTI AL COVPONENT, PROVI DED THAT THE THI RD PARTY HAS UNDERTAKEN
GOCD- FAI TH EFFORTS WTHI N THE THI RD PARTY'S RI GHTS UNDER | TS APPLI CABLE
CONTRACT W TH SUCH MANUFACTURER TO DI RECT THE MANUFACTURER OF THE ESSEN-
TIAL COVPONENT TO CEASE THE THEFT OR M SAPPROPRI ATI ON OF | NFORVATI ON
TECHNOLOGY | N VI OLATI ON OF SUBDI VI SI ON TWDO OF THI' S SECTI ON, VWHI CH MAY BE
SATI SFI ED, W THOUT LIM TATION, BY THE THIRD PARTY |ISSUNG A WRI TTEN
DIRECTIVE TO THE MANUFACTURER DEMANDI NG THAT I'T CEASE SUCH THEFT OR
M SAPPROPRI ATI ON AND DEMANDI NG THAT THE MANUFACTURER PROVIDE THE THI RD
PARTY WTH COPIES OF |INVAOCES, PURCHASE ORDERS, LICENSES, OR OTHER
VERI FI CATI ON OF LAWFUL USE OF THE | NFORVATI ON TECHNCLOGY AT | SSUE.

(F) THE COURT SHALL DETERM NE WHETHER A CURE PERIOD LONGER THAN THE
PERI OD REFLECTED I N SUBDI VI SION FIVE OF TH S SECTI ON WOULD BE REASONABLE
G VEN THE NATURE OF THE USE OF THE | NFORVATI ON TECHNOLOGY THAT IS THE
SUBJECT OF THE ACTI ON AND THE Tl ME REASONABLY NECESSARY ElI THER TO BRI NG
SUCH USE | NTO COVPLI ANCE W TH APPLI CABLE LAW OR TO REPLACE THE | NFORVA-
TI ON TECHNOLOGY W TH | NFORVATI ON TECHNOLOGY THAT WOULD NOT VI OLATE
SUBDIVISION TWO OF TH S SECTION. | F THE COURT DEEMS THAT A LONGER CURE
PERI OD WOULD BE REASONABLE, THEN THE ACTI ON SHALL BE STAYED UNTIL THE
END OF THAT LONGER CURE PERIOD. | F BY THE END OF THAT LONGER CURE PERI -
0D, THE DEFENDANT HAS ESTABLI SHED THAT | TS USE OF THE | NFORMATI ON TECH-
NOCLOGY |IN QUESTION DI D NOT VI OLATE SUBDI VI SION TWO OF THI S SECTI ON, OR
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THE DEFENDANT CEASED USE OF THE STOLEN OR M SAPPRCPRI ATED | NFORVATI ON
TECHNOLOGY, THEN THE ACTI ON SHALL BE DI SM SSED.

7. IN REM ACTIONS. (A) IN A CASE IN WH CH THE COURT | S UNABLE TO
OBTAI N PERSONAL JURI SDI CTI ON OVER A PERSON SUBJECT TO SUBDI VI SI ON TWO OF
TH' S SECTI ON, THE COURT MAY PROCEED |IN REM AGAINST ANY ARTICLES OR
PRODUCTS SUBJECT TO SUBDI VI SION TWO OF THI' S SECTI ON SOLD OR OFFERED FOR
SALE IN TH'S STATE I N VWH CH THE PERSON ALLEGED TO HAVE VI OLATED SUBDI VI -
SION TWO OF THI S SECTI ON HOLDS TI TLE. EXCEPT AS PROVI DED I N SUBDI VI SI ON
FOUR OF TH'S SECTION AND PARAGRAPHS (B), (C) AND (D) OF THI S SuUBDI VI -
SION, ALL SUCH ARTI CLES OR PRODUCTS SHALL BE SUBJECT TO ATTACHMENT AT OR
AFTER THE TI ME OF FI LI NG A COVPLAI NT, REGARDLESS OF THE AVAI LABILITY OR
AMOUNT OF ANY MONETARY JUDGVENT.

(B) AT LEAST N NETY DAYS PRIOR TO THE ENFORCEMENT OF AN ATTACHVENT
ORDER AGAI NST ARTI CLES OR PRODUCTS PURSUANT TO PARAGRAPH (A) OF TH'S
SUBDI VI SI ON, THE COURT SHALL NOTIFY ANY PERSON | N POSSESSI ON OF SUCH
ARTI CLES OR PRCDUCTS OF THE PENDI NG ATTACHVENT CORDER. PRI OR TO THE EXPI -
RATI ON OF SUCH NI NETY DAY PERI GD, ANY PERSON FOR VHOM THE ARTICLES OR
PRODUCTS WERE MANUFACTURED, OR TO WHOM SUCH ARTI CLES OR PRODUCTS HAVE
BEEN OR ARE TO BE SUPPLI ED, PURSUANT TO AN EXI STI NG CONTRACT OR PURCHASE
ORDER, MAY:

(1) ESTABLI SH THAT THE PERSON HAS SATI SFI ED ONE OR MORE OF THE AFFI R-
MATI VE DEFENSES SET FORTH | N PARAGRAPH (A) OF SUBDI VI SION EI GHT OF TH' S
SECTI ON W TH RESPECT TO THE MANUFACTURER ALLEGED TO HAVE VICOLATED THE
PROVI SI ONS OF SUBDI VI SION TWO OF THI' S SECTION, I N WH CH CASE THE ATTACH
MENT ORDER SHALL BE DI SSOLVED ONLY W TH RESPECT TO THOSE ARTI CLES OR
PRODUCTS THAT WERE MANUFACTURED FOR SUCH PERSON, OR HAVE BEEN OR ARE TO
BE SUPPLI ED TO SUCH PERSQON, PURSUANT TO AN EXI STI NG CONTRACT OR PURCHASE
ORDER; OR

(2) POST A BOND WTH THE COURT EQUAL TO THE RETAIL PRICE OF THE
ALLEGEDLY STOLEN OR M SAPPROPRI ATED | NFORVATI ON  TECHNOLOGY  OR
TWENTY- FI VE THOUSAND DOLLARS, WH CHEVER | S LESS, | N WH CH CASE THE COURT
SHALL STAY ENFORCEMENT OF THE ATTACHMENT ORDER AGAI NST SUCH ARTI CLES OR
PRODUCTS AND SHALL PROCEED ON THE BASIS OF I TS JURISDICTION OVER THE
BOND. THE PERSON POSTI NG THE BOND SHALL RECOVER THE FULL AMOUNT OF SUCH
BOND, PLUS | NTEREST, AFTER THE | SSUANCE OF A FI NAL JUDGVENT.

(© IN THE EVENT THE PERSON POSTI NG THE BOND PURSUANT TO SUBPARAGRAPH
TWO OF PARAGRAPH (B) OF THI'S SUBDIVISION IS ENTI TLED TO CLAI M AN AFFI R-
MATI VE DEFENSE IN SUBDIVISION EIGHT OF THHS SECTION, AND THAT PERSON
ESTABLI SHES WTH THE COURT THAT I T IS ENTI TLED TO ANY SUCH AFFI RVATI VE
DEFENSE, THE COURT SHALL AWARD COSTS AND REASONABLE ATTORNEY'S FEES TO
THE PERSON POSTI NG THE BOND AND AGAI NST THE PLAI NTI FF I N THE EVENT THE
PLAI NTI FF PROCEEDS W TH AN ACTI ON PURSUANT TO PARAGRAPH (B) OF SuUBDI VI -
SION SI X OF TH' S SECTI ON AGAI NST THE PERSON POSTI NG THE BOND.

(D) IN THE EVENT THAT THE COURT DOES NOT PROVI DE NOTI FI CATI ON AS
DESCRI BED | N PARAGRAPH (B) OF THI'S SUBDI VI SI ON, THE COURT, UPON MOTI ON
OF ANY TH RD PARTY, SHALL STAY THE ENFORCEMENT OF THE ATTACHMENT ORDER
FOR NI NETY DAYS AS TO ARTI CLES OR PRCDUCTS MANUFACTURED FOR SUCH THI RD
PARTY, OR THAT HAVE BEEN OR ARE TO BE SUPPLI ED TO SUCH TH RD PARTY,
PURSUANT TO AN EXI STI NG CONTRACT OR PURCHASE CRDER, DURI NG WHI CH NI NETY
DAY PERI OD THE TH RD PARTY MAY AVAIL | TSELF OF THE OPTIONS SET FORTH I N
SUBPARAGRAPHS ONE AND TWO OF PARAGRAPH (B) OF THI' S SUBDI VI SI ON.

8. LI M TATI ON ON AWARDS OF DAMAGES. (A) A COURT MAY NOT AWARD DANAGES
AGAI NST ANY THI RD PARTY PURSUANT TO PARAGRAPH (B) OF SUBDI VI SION SI X OF
TH S SECTI ON WHERE THAT PARTY, AFTER HAVING BEEN AFFORDED REASONABLE
NOTlI CE OF AT LEAST NI NETY DAYS BY PROPER SERVI CE UPON SUCH PARTY'S AGENT
FOR SERVICE OF PROCESS AND OPPORTUNI TY TO PLEAD ANY OF THE AFFI RVATI VE
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DEFENSES SET FORTH BELOW ESTABLI SHES BY A PREPONDERANCE OF THE EVI DENCE
ANY OF THE FOLLOW NG

(1) SUCH PERSON IS THE END CONSUMER OR END USER OF AN ARTI CLE OR PROD-
UCT SUBJECT TO SUBDI VI SION TWO OF THI S SECTI ON, OR ACQUI RED THE ARTI CLE
OR PRODUCT AFTER I TS SALE TO AN END CONSUMER OR END USER;

(2) SUCH PERSON IS A BUSI NESS W TH ANNUAL REVENUES NOT |IN EXCESS OF
FIFTY M LLI ON DOLLARS;

(3) THE PERSON ACQUI RED THE ARTI CLES OR PRODUCTS:

(A) AND HAD EITHER A CODE OF CONDUCT OR OTHER WRI TTEN DOCUMENT
GOVERNI NG THE PERSON' S COMMERCI AL RELATIONSHIPS W TH THE MANUFACTURER
ADJUDI CATED TO HAVE VI OLATED SUBDI VI SION TWO OF THI S SECTI ON AND WHI CH
I NCLUDES COWM TMENTS, SUCH AS GENERAL COWM TMENTS TO COVPLY W TH APPLI -
CABLE LAWS, THAT PROHI BIT USE OF THE STOLEN OR M SAPPROPRI ATED | NFORVA-
TI ON TECHNOLOGY BY SUCH MANUFACTURER;, OR WRI TTEN ASSURANCES FROM THE
MANUFACTURER COF SUCH ARTICLES OR PRODUCTS THAT SUCH ARTICLES OR
PRODUCTS, TO THE MANUFACTURER S REASONABLE KNOALEDGE, WERE MANUFACTURED
WTHOUT THE USE OF STOLEN OR M SAPPRCPRI ATED | NFORVATI ON TECHNCOLOGY | N
THE MANUFACTURER S BUSI NESS OPERATI ONS; PROVI DED, W TH RESPECT TO BOTH
THE CODE OF CONDUCT AND THE WRI TTEN ASSURANCES FROM THE MANUFACTURER SET
FORTH IN TH' S CLAUSE, THAT W THI N ONE HUNDRED ElI GHTY DAYS OF RECEI VI NG
VWRI TTEN NOTI CE OF THE JUDGVENT AGAI NST THE MANUFACTURER FOR VI OLATI ON OF
SUBDI VI SION TWDO OF TH'S SECTION AND A COPY OF A WRITTEN NOTI CE THAT
SATI SFIES THE REQUI REMENTS OF SUBDIVISION FIVE OF THI S SECTI ON, THE
PERSON UNDERTAKES COWMMERCI ALLY REASONABLE EFFORTS TO DO ANY OF THE
FOLLOW NG

(1) EXCHANGE WRI TTEN CORRESPONDENCE CONFI RM NG THAT SUCH MANUFACTURER
'S NOT USI NG SUCH STOLEN OR M SAPPROPRI ATED | NFORVATI ON TECHNOLOGY I N
VIOLATION OF SUBDIVISION TWO OF THI S SECTI ON, VWH CH MAY BE SATI SFI ED,
W THOUT LI M TATI ON, BY OBTAI NI NG WRI TTEN ASSURANCES FROM THE MANUFACTUR-
ER ACCOVPANI ED BY COPI ES OF | NVA CES, PURCHASE CRDERS, LI CENSES OR OTHER
VERI FI CATI ON OF LAWFUL USE OF THE | NFORVATI ON TECHNCLOGY AT | SSUE;

(1) DIRECT THE MANUFACTURER TO CEASE THE THEFT OR M SAPPROPRI ATI ON,
VWH CH MAY BE SATI SFI ED, W THOUT LI M TATI ON, BY THE TH RD PARTY | SSU NG A
VWRI TTEN DI RECTI VE TO THE MANUFACTURER DEMANDI NG THAT | T CEASE SUCH THEFT
OR M SAPPROPRI ATI ON  AND DENMANDI NG THAT THE MANUFACTURER PROVI DE THE
TH RD PARTY WTH COPI ES OF | NVO CES, PURCHASE ORDERS, LICENSES OR OTHER
VERI FI CATION OF LAWUL USE OF THE | NFORMATI ON TECHNOLOGY AT | SSUE; AND
FOR PURPOSES OF CLARI FI CATI ON, THE THI RD PARTY NEED TAKE NO ADDI Tl ONAL
ACTI ON TO FULLY AVAIL | TSELF OF TH S AFFI RVATI VE DEFENSE; OR

(It IN A CASE IN WH CH THE MANUFACTURER HAS FAI LED TO CEASE THE
THEFT OR M SAPPROPRI ATI ON W THI N SUCH ONE HUNDRED EI GHTY DAY PERI OD, AND
THE THI RD PARTY HAS NOT SATI SFI ED El THER SUBCLAUSE (1) OR (Il) OF TH'S
CLAUSE, CEASE THE FUTURE ACQUI SI TI ON OF SUCH ARTI CLES OR PRCDUCTS FROM
SUCH MANUFACTURER DURI NG THE PERI CD THAT SUCH MANUFACTURER CONTI NUES TO
ENGAGE IN SUCH THEFT OR M SAPPRCPRI ATI ON SUBJECT TO THE PROVI SI ONS OF
SUBDI VI SI ON TWO OF THI S SECTI ON WHERE DO NG SO WOULD NOT  CONSTI TUTE A
BREACH OF AN AGREEMENT BETWEEN THE PERSON AND SUCH MANUFACTURER FOR THE
MANUFACTURE OF THE ARTI CLES OR PRODUCTS IN QUESTION THAT WAS ENTERED
INTO ON OR BEFORE ONE HUNDRED EI GHTY DAYS AFTER THE EFFECTI VE DATE OF
TH S SECTI ON; OR

(B) PURSUANT TO AN AGREEMENT BETWEEN THE PERSON AND A MANUFACTURER FOR
THE MANUFACTURE OF THE ARTI CLES OR PRODUCTS | N QUESTI ON THAT WAS ENTERED
| NTO BEFORE ONE HUNDRED EI GHATY DAYS AFTER THE EFFECTIVE DATE OF TH S
SECTI ON;, PROVIDED, WTH N ONE HUNDRED ElI GHTY DAYS OF RECEI VI NG WRI TTEN
NOTlI CE OF THE JUDGVENT AGAI NST THE MANUFACTURER FOR VI OLATI ON OF SUBDI -
VISION TWO OF THI'S SECTI ON AND A COPY OF A WRI TTEN NOTI CE THAT SATI SFI ES
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THE REQUI REMENTS OF SUBDI VI SION FIVE OF TH S SECTI ON, THE PERSON UNDER-
TAKES COVMERCI ALLY REASONABLE EFFORTS TO DO ANY OF THE FOLLOW NG

(1) OBTAIN FROM SUCH MANUFACTURER WRI TTEN ASSURANCES THAT SUCH
MANUFACTURER IS NOT USI NG SUCH STCOLEN OR M SAPPROPRI ATED | NFORVATI ON
TECHNOLOGY | N VI OLATI ON OF SUBDI VI SI ON TWD OF THI' S SECTI ON, VWHI CH MAY BE
SATI SFI ED, W THOUT LI M TATI ON, BY OBTAI NI NG WRI TTEN ASSURANCES FROM THE
MANUFACTURER ACCOWANI ED BY COPIES OF |INVO CES, PURCHASE  ORDERS,
LI CENSES OR OTHER VERI FI CATI ON OF LAWFUL USE OF THE | NFORVATI ON TECHNCL-
OGY AT | SSUE;

(1) DI RECT THE MANUFACTURER TO CEASE SUCH THEFT OR M SAPPROPRI ATI ON,
VWH CH MAY BE SATI SFI ED, W THOUT LI M TATI ON, BY THE TH RD PARTY | SSU NG A
VWRI TTEN DI RECTI VE TO THE MANUFACTURER DEMANDI NG THAT | T CEASE SUCH THEFT
OR M SAPPROPRI ATI ON AND DEMANDI NG THAT THE MANUFACTURER PROVIDE THE
TH RD PARTY WTH COPI ES OF | NVO CES, PURCHASE ORDERS, LI CENSES OR OTHER
VERI FI CATI ON OF LAWFUL USE OF THE | NFORVATI ON TECHNOLOGY AT | SSUE; AND
FOR PURPOSES OF CLARI FI CATI ON, THE THI RD PARTY NEED TAKE NO ADDI Tl ONAL
ACTI ON TO FULLY AVAIL | TSELF OF TH S AFFI RVATI VE DEFENSE; OR

(I'r1) IN A CASE IN WH CH THE MANUFACTURER HAS FAILED TO CEASE SUCH
THEFT OR M SAPPROPRI ATI ON W THI N SUCH ONE HUNDRED EI GHTY DAY PERI OD, AND
THE TH RD PARTY HAS NOT FULFI LLED EI THER SUBCLAUSE (1) OR (Il) OF TH' S
CLAUSE, CEASE THE FUTURE ACQUI SI TI ON OF SUCH ARTI CLES OR PRODUCTS FROM
SUCH MANUFACTURER DURI NG THE PERI OD THAT SUCH MANUFACTURER CONTI NUES TO
ENGAGE | N SUCH THEFT OR M SAPPROPRI ATI ON SUBJECT TO THE PROVI SIONS OF
SUBDI VISION TWO OF TH' S SECTI ON VHERE DO NG SO WOULD NOT CONSTI TUTE A
BREACH OF SUCH AGREEMENT;

(4) THE PERSON HAS MADE COMMERCI ALLY REASONABLE EFFORTS TO | MPLEMENT
PRACTI CES AND PROCEDURES TO REQUI RE | TS DI RECT MANUFACTURERS, | N MANU-
FACTURI NG ARTI CLES OR PRODUCTS FOR SUCH PERSON, NOT TO USE STOLEN OR
M SAPPROPRI ATED | NFORVATI ON TECHNOLOGY I N VI OLATI ON OF SUBDI VI SI ON TWO
OF TH S SECTION. A PERSON MAY SATI SFY THI S SUBDI VI SI ON BY:

(A) ADOPTI NG AND UNDERTAKI NG COMVERCI ALLY REASONABLE EFFORTS TO | MPLE-
MENT A CODE OF CONDUCT OR SI M LAR WRI TTEN REQUI REMENTS, VWH CH ARE APPLI -
CABLE TO THE PERSON S DI RECT MANUFACTURERS, THAT PROHI BI T USE OF STOLEN
OR M SAPPROPRI ATED | NFORVATI ON TECHNCLOGY BY SUCH MANUFACTURER, SUBJECT
TO A RIGHT OF AUDI T, AND SUCH PERSON EI THER (1) HAS A PRACTI CE OF AUDI T-
ING I TS DI RECT MANUFACTURERS ON A PERIGDIC BASIS |IN ACCORDANCE WTH
GENERALLY ACCEPTED | NDUSTRY STANDARDS, OR (I1) REQU RES IN I TS AGREE-
MENTS WTH I TS DI RECT MANUFACTURERS THAT THEY SUBM T TO AUDITS BY A
THRD PARTY, VWH CH MAY | NCLUDE A TH RD PARTY ASSOCI ATl ON OF BUSI NESSES
REPRESENTI NG THE OWNER OF THE STOLEN OR M SAPPROPRI ATED | NTELLECTUAL
PROPERTY, AND FURTHER PROVI DES THAT A FAI LURE TO REMEDY ANY DEFI Cl ENCI ES
FOUND I N SUCH AUDI T THAT CONSTI TUTE A VI OLATI ON OF THE APPLI CABLE LAW OF
THE JURI SDI CTI ON WHERE THE DEFI CI ENCY OCCURRED SHALL CONSTI TUTE A BREACH
OF THE CONTRACT, SUBJECT TO CURE WTH N A REASONABLE PERI CD OF TI ME; OR

(B) ADOPTI NG AND UNDERTAKI NG COMVERCI ALLY REASONABLE EFFCORTS TO | MPLE-
MENT A CODE OF CONDUCT OR SI M LAR WRI TTEN REQUI REMENTS, VWH CH ARE APPLI -
CABLE TO THE PERSON S DI RECT MANUFACTURERS, THAT PROH BI T USE OF STOLEN
OR M SAPPROPRI ATED | NFORMATI ON TECHNOLOGY BY SUCH MANUFACTURER, AND THE
PERSON UNDERTAKES PRACTI CES AND PROCEDURES TO ADDRESS COWPLI ANCE W TH
THE PROHI BI TI ON AGAI NST THE USE OF THE STOLEN OR M SAPPROPRI ATED | NFOR-
MATI ON  TECHNOLOGY | N ACCORDANCE W TH THE APPLI CABLE CODE OF CONDUCT OR
VWRI TTEN REQUI REMENTS; OR

(5) THE PERSON DOES NOT HAVE A CONTRACTUAL RELATIONSH P WTH THE
PERSON ALLEGED TO HAVE VI OLATED SUBDI VI SI ON TWO OF TH S SECTI ON RESPECT-
ING THE MANUFACTURE OF THE ARTICLES OR PRCDUCTS ALLEGED TO HAVE BEEN
MANUFACTURED I'N VI OLATI ON OF SUBDI VI SION TWO OF THI S SECTI ON.
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(B) A THI RD PARTY SHALL HAVE THE OPPORTUNITY TO BE HEARD REGARDI NG
VWHETHER AN ARTI CLE OR PRODUCT | S AN ESSENTI AL COVMPONENT PROVI DED OR TO
BE PROVI DED TO SUCH THI RD PARTY, AND SHALL HAVE THE RIGHT TO FILE A
MOTION TO DISM SS ANY ACTI ON BROUGHT AGAI NST | T UNDER PARAGRAPH (B) OF
SUBDI VI SION SI X OF TH' S SECTI ON.

(© THE COURT SHALL NOT ENFORCE ANY AWARD FOR DAMAGES AGAI NST SUCH
THI RD PARTY UNTI L AFTER THE COURT HAS RULED ON THAT PARTY'S CLAIM OF
ELIGA BILITY FOR ANY OF THE AFFI RVATI VE DEFENSES SET OUT | N PARAGRAPH ( A)
OF THI'S SUBDI VI SI ON, AND PRI OR TO SUCH RULI NG MAY ALLOW DI SCOVERY, |IN AN
ACTI ON UNDER PARAGRAPH (B) OF SUBDI VISION SI X OF TH'S SECTI ON, ONLY ON
THE PARTI CULAR DEFENSES RAI SED BY THE THI RD PARTY.

(D) THE COURT SHALL ALLOW DI SCOVERY AGAI NST A THI RD PARTY ON AN | SSUE
ONLY AFTER ALL DI SCOVERY ON THAT | SSUE BETWEEN THE PARTI ES HAS BEEN
COVPLETED AND ONLY | F THE EVI DENCE PRODUCED AS A RESULT OF SUCH DI SCOv-
ERY DOES NOT RESOLVE AN | SSUE OF MATERI AL DI SPUTE BETWEEN THE PARTI ES.

(E) ANY CONFI DENTI AL OR OTHERW SE SENSI Tl VE | NFORVATI ON SUBM TTED BY A
PARTY PURSUANT TO THI S SECTI ON SHALL BE SUBJECT TO A PROTECTI VE ORDER

9. TIME LIMTATION ON AWARD. A COURT MAY NOT ENFORCE AN AWARD OF
DAMAGES AGAI NST A THI RD PARTY PURSUANT TO PARAGRAPH (B) OF SUBDI VI SI ON
SIX OF TH S SECTION FOR A PERI OD OF ElI GHTEEN MONTHS FROM THE EFFECTI VE
DATE OF TH S SECTI ON.

S 2. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid, the judgnment shall not affect, inpair, or invalidate the
remai nder thereof, but shall be confined in its operation to the cl ause,
sent ence, paragraph, section or part thereof directly involved in the
controversy in which the judgnent shall have been rendered.

S 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw



