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STATE OF NEW YORK

3800
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 27, 2011

Introduced by M of A MORELLE -- read once and referred to the Comit -
tee on | nsurance

AN ACT to anend the insurance law, in relation to excess |line brokers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subsection (b) of section 2118 of the insurance |aw, as
anmended by chapter 630 of the |aws of 1988, paragraph 3 as anended by
chapter 684 of the laws of 1993, subparagraph (A) of paragraph 3 as
anmended by chapter 498 of the laws of 1996, paragraph 7 as added by
chapter 74 of the laws of 2001, and paragraphs 8 and 9 as added by chap-
ter 687 of the laws of 2003, is anended to read as foll ows:

(b) (1) Wthin forty-five days after a policy is procured, a |icensee
shall submt the declarations page or cover note of every policy
procured under his or her license to the excess |ine association estab-
i shed pursuant to section two thousand one hundred thirty of this arti-
cle for recording and stanping. In the event that no declarations page
or cover note is available to the licensee, within forty-five days after
the policy is procured, the |icensee shall submt a binder to the excess
line association in lieu of such declarations page or cover note. In
the event that a binder is submitted to the excess |ine association, the
| icensee shall subnmit the declarations page or cover note to the excess
i ne association pronptly upon receipt. Every insurance docunent submt-
ted to the excess line association pursuant to this subsection shall set
forth:

(A) the name and address of the insured,
(B) the gross prem um charged;
(C the name of the unauthorized insurer; and
(D) the kind of insurance procured.
(2) Subsequent endorsenents which do not affect the prem um charged
are exenpted from stanping.
EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(3) (A The subm ssion of insurance docunents to the excess |ine asso-
ciation shall be acconpanied by a statenment subscribed to, and affirned
by, the licensee or sublicensee as true under the penalties of perjury
that, after diligent effort, the full anobunt of insurance required could
not be procured, fromauthorized insurers, each of which is authorized
to wite insurance of the kind requested and which the |icensee has
reason to believe mght consider witing the type of coverage or class
of insurance involved, and further showi ng that the anount of insurance
procured from an unauthorized insurer is only the excess over the anmount
procurable from an authorized insurer. The |icensee, however, shall be
excused fromaffirmng that a diligent effort, as defined above, was
made to procure the coverage fromauthorized insurers if the |icensee's
affidavit is acconpanied by the affidavit of another broker involved in
the placenent affirmng as true under the penalties of perjury that,
after diligent effort by the affirmng broker, the required insurance
could not be procured froman authorized insurer which the affirmng
broker had reason to believe mght consider witing the type of coverage
or class of insurance involved. The |icensee and the affirmng broker
shall be excused fromaffirmng that a diligent effort was nade (1) FOR
TRANSACTI ONS DEFI NED | N SUBPARAGRAPH (F) OF THI S PARAGRAPH, OR (I1) if
the superintendent determ nes, pursuant to paragraph four of this
subsection, that no declinations are required.

(B) Alicensee or affirm ng broker shall be considered to have the
reason to believe required by subparagraph (A) of this paragraph if the
decision to offer the risk to the authorized insurer was based on any of
the foll ow ng:

(i) Recent acceptance by the authorized insurer of a type of coverage
or class of insurance sinmlar to that for which coverage is presently
bei ng sought;

(ii) Advertising by the authorized insurer or its agent indicating

that the authorized insurer is willing to consider acceptance of this or
a simlar type of coverage or class of insurance;
(ii1) Media communications (i.e., newspaper or magazine articles,

trade publications, television and radio progranm ng) indicating that
the authorized insurer is witing, or is considering witing, this type
of coverage or class of insurance;

(iv) Conmunications with other insurance professionals, risk managers,
trade associ ations, the excess |line association or the insurance depart-
ment, which indicates that the authorized insurer m ght consider witing
this type of coverage or class of insurance; or

(v) Any other valid basis for making such deci sion.

(C Every licensee, or affirmng broker, in connection with the place-
ment of each risk pursuant to this section, shall record on the affida-
vit required pursuant to subparagraph (A) of this paragraph the infornma-
tion relied wupon that formed the basis of such licensee's or affirmng
broker's reason to believe that the authorized insurer mght consider
witing the type of coverage or class of insurance involved.

(D) Declinations obtained from authorized insurers which are affil-
iates of, or, as defined in article fifteen of this chapter, under
conmon control wth, each other or the unauthorized insurer shall not
neet the requirenents of this subsection unless such related insurers
operate as distinct and autononobus entities, and for underwiting
pur poses, conpete with each other for the sane type of coverage or class
of 1 nsurance.

(E) (1) The superintendent, in a regulation, my determ ne whether
there are circunstances where it may be appropriate, due to the unavail -
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ability from an authorized insurer of the |eading type of coverage or
the | eading class of insurance required by the insured, to waive the
requi renent in subparagraph (A) of this paragraph that a |licensee may
procure from an unauthorized insurer only the anmount of insurance which
I s excess over the anobunt procurable froman authorized insurer, and to
instead permt the |icensee to procure froman unauthorized insurer the
full anount of insurance required by the insured.

(1) ANY QUOTE FOR COVERAGE FROM AN AUTHORI ZED | NSURER WHERE THE GRCSS
PREM UM EXCEEDS BY TWENTY- FI VE PERCENT OR MORE, A QUOTE FOR COVPARABLE
COVERAGE ACQUI RED BY AN EXCESS LI NE BROKER MAY BE SUBM TTED AS A DECLI -
NATI ON BY THE EXCESS LI NE BROKER OR AFFI RM NG BROKER

(F) NO DI LI GENT EFFORT SHALL BE REQUI RED WHERE THE POLI CY PROCURED

(1) I'NSURES A PUBLI CLY TRADED ENTI TY,

(1'1) I NSURES AN ENTI TY WH CH PAYS AGGREGATE ANNUAL PREM UMS ON ALL
RI SKS TOTALI NG AT LEAST ONE HUNDRED THOUSAND DOLLARS FOR POLI CI ES WRI T-
TEN EXCLUSI VE OF PREM UM FOR WORKERS' COWVPENSATI ON AND HEALTH | NSURANCE
BENEFI TS, EMPLOYS, UTILIZES OR RETAINS A Rl SK MANAGER TO ASSI ST I N THE
NEGOT!I ATI ON AND PURCHASE OF A POLICY; AND IN ADD TION, IN ALL CASES
MEETS ANY ONE OF THE FOLLOW NG CRI TERI A: HAS A NET WORTH OF AT LEAST
TVENTY-FI VE M LLI ON DOLLARS, |S A FOR-PROFI T BUSI NESS ENTI TY THAT GENER-
ATES ANNUAL GROSS REVENUES OF FI FTY M LLI ON DOLLARS, IS A NOT- FOR- PROFI T
ORGANI ZATION OR PUBLIC ENTITY WTH AN  ANNUAL BUDGET  EXCEEDI NG
TVENTY-FIVE MLLION DOLLARS OR IS A MUNICIPALITY WTH A POPULATI ON OF
NOT LESS THAN FI FTY THOUSAND PERSONS, OR

(1'1'l) RENEWS A POLICY WTH THE SAME | NSURER FOR A SECOND CONSECUTI VE
ONE YEAR TERM OR RENEWS THE POLI CY FOR A THI RD CONSECUTI VE ONE YEAR
TERM

(4) The nunber of declinations constituting diligent effort in regard
to placenent of coverage with authorized insurers for purposes of para-
graph three of this subsection shall be three, unless (A) THE DI LI GENT
SEARCH |S EXCUSED BY SUBPARAGRAPH (F) OF PARAGRAPH THREE OF THI'S
SUBSECTI ON, OR (B) the superintendent after a hearing, on a record, upon
findi ngs and concl usi ons, determ nes that another nunber of such decli-
nations is appropriate in regard to particul ar coverages. |In nmaking such
determnmi nations, the superintendent shall consider relevant market condi -
tions, including [unavailability of particular coverages from authorized
insurers, and may conduct market surveys] VWHAT IS IN THE BEST | NTERESTS
OF | NSUREDS SEEKI NG | NSURANCE, THE NECESSI TY FOR MANUSCRI PTED PQOLI Cl ES
VHERE STANDARD FORMS ARE | NADEQUATE OR UNAVAI LABLE, FOSTERI NG | NSURANCE
PRODUCT | NNOVATI ON AND DEVELOPMENT, AND WHERE PARTI CULAR COVERAGES ARE
NOT REASONABLY AND W DELY AVAI LABLE. THE SUPERI NTENDENT MAY CONDUCT
MARKET SURVEYS TO DETERM NE MARKET CONDI TI ONS. Any such determ nation
shall be reviewed at |east annually by the superintendent.

(5) Before placing business with an unauthorized insurer, each |icen-
see shall ascertain and verify the fact that such insurer is authorized
in its domciliary jurisdiction to wite the insurance policy proposed
to be procured fromit by the Iicensee. No unauthorized insurer shall be
deened unacceptable for placenent of business solely on the ground that
it has been so authorized to wite such business in its domciliary
jurisdiction for a period of |ess than three years preceding the place-
ment of such risk by the |licensee. In determ ning whet her business my
be placed with such wunauthorized insurer, the superintendent shal
consi der such factors as: the interests of the public and policyhol ders,
the length of time such insurer has been authorized in its domciliary
jurisdiction and el sewhere, its financial condition, and wunavailability
of particular coverages from authorized insurers.
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(6) It shall be wunlawful for a licensee as defined in section two
t housand one hundred one of this article and pursuant to sections two
t housand one hundred four and two thousand one hundred five of this
article to deliver in this state any declarati ons page of an insurance
policy or cover note evidencing insurance unless such insurance docunent
iIs stanped by the excess line association or is exenpt from such
requi renents; provided, however, that a licensee's failure to conply
with the requirenments of this subsection shall not affect the validity
of the coverage.

(7) Conpliance by a |licensee with the requirenments set forth in this
section in connection with submtting for recordi ng and stanpi ng decl a-
rations pages, cover notes, binders, endorsenents, affidavits, notices
of excess |ine placenent and other excess |line insurance docunents nay
be acconplished by nmeans of electronic or other nmedia transm ssion,
provided the superintendent first approves such nethods of submtting
for recordi ng and stanpi ng.

(8) For purposes of this article, unless exenpt under the provisions
of section two thousand one hundred seventeen of this article, a policy
of insurance obtained froman insurer not authorized to transact busi-
ness in this state nust be procured pursuant to an excess line |license
when the entire property or risk exposure insured or any part thereof,
is located in this state and:

(A) the insured negotiated to acquire the coverage fromwthin this
state; or

(B) the policy was delivered to the insured in this state.

(9) Nothing in this article shall prohibit an excess line |icensee
fromplacing risks under the excess or surplus line | aw of another state
provi ded that the excess line |licensee:

(A) is licensed under the applicable state | aw as an excess or surplus
line broker or places such risk through a Iicensed excess or surplus
i ne broker in such state; and

(B) either no portion of the property or risk exposure is in this
state, or the insured has property or risk exposure both in this state
and in another state where the insured maintains a bona fide office from
which it negotiated to acquire the coverage and to which the policy is

del i vered.

S 2. This act shall take effect on the ninetieth day after it shal
have becone a | aw, provided, however, that the anmendnments to subsection
(b) of section 2118 of the insurance | aw made by section one of this act
shall not affect the expiration of such subsection and shall be deened
to expire therewth.



