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January 24, 2011

Introduced by M of A LENTCOL -- read once and referred to the Commttee
on Codes

AN ACT to anend the crimnal procedure law, in relation to the recording
of statenments in certain crimnal investigations

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The crimnal procedure law is anmended by adding a new
section 60.53 to read as foll ows:

S 60.53 RULES OF EVIDENCE; ELECTRONI C RECORDI NG OF CUSTODI AL | NTERRO
GATI ON.

1. FOR THE PURPOSES OF THI S SECTION, THE FOLLON NG TERMS SHALL HAVE
THE FOLLOW NG MEANI NGS:

(A) "WRITTEN STATEMENT OF AN ACCUSED' MEANS ANY STATEMENT SI GNED BY
THE ACCUSED OR A STATEMENT MADE BY THE ACCUSED IN HHS OR HER OM HAND-
VWRITING OR, | F THE ACCUSED IS UNABLE TO WRI TE, A STATEMENT BEARI NG HI S
OR HER MARK, WHEN THE MARK HAS BEEN W TNESSED BY A PERSON.

(B) "CUSTODI AL | NTERROGATI ON' MEANS ANY | NTERROGATI ON DURI NG WHI CH THE
PERSON BEI NG | NTERROGATED | S NOT FREE TO LEAVE.

(© "PLACE OF DETENTI ON' MEANS A FACI LI TY UNDER THE CONTROL OF A LAW
ENFORCEMENT AGENCY.

2. AN ORAL OR WRI TTEN STATEMENT OF AN ACCUSED MADE AS A RESULT OF A
CUSTODI AL | NTERROGATI ON AT A PCLI CE STATI ON OR OTHER PLACE OF DETENTI ON
SHALL BE PRESUMED TO BE | NADM SSI BLE AS EVI DENCE AGAI NST THE ACCUSED I N
ANY CRI M NAL PROCEEDI NG CHARG NG A FELONY OFFENSE OR FELONY OFFENSES
BROUGHT UNDER THI S CHAPTER, UNLESS:

(A) AN ELECTRONI C VI DEO AND AUDI O RECORDI NG | S MADE OF THE CUSTODI AL
| NTERROGATI ON;

(B) PRIOR TO THE CUSTODI AL | NTERROGATI ON BUT DURI NG THE RECORDI NG THE
ACCUSED IS G VEN THE FOLLOW NG WARNI NG

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(1) THAT THE ACCUSED HAS THE RI GHT TO REMAI N SI LENT AND NOT MAKE ANY
STATEMENT AT ALL, AND THAT ANY STATEMENT THE ACCUSED MAKES MAY BE USED
AGAI NST THE ACCUSED AT HI' S OR HER TRI AL;

(1) THAT ANY STATEMENT THE ACCUSED MAKES MAY BE USED AS EVI DENCE
AGAI NST THE ACCUSED | N COURT;

(1'11) THAT THE ACCUSED HAS THE RI GHT TO HAVE AN ATTORNEY PRESENT TO
ADVI SE HM OR HER PRI OR TO AND DURI NG ANY QUESTI ONI NG AND

(1V) THAT IF THE ACCUSED IS UNABLE TO EMPLOY AN ATTORNEY, HE OR SHE
HAS THE RI GHT TO HAVE AN ATTORNEY APPO NTED TO ADVISE HM OR HER PRI OR
TO AND DURI NG ANY QUESTI ONI NG

(O PRIOR TO THE STATEMENT BUT DURI NG THE RECORDI NG THE ACCUSED
WAl VES THE RI GHTS DESCRI BED | N PARAGRAPH (B) OF THI S SUBDI VI SI ON;

(D) THE RECORDI NG | S ACCURATE AND HAS NOT BEEN ALTERED; AND

(E) ALL VO CES ON THE RECORDI NG ARE | DENTI FI ABLE.

3. EVERY ELECTRONI C VI DEO AND AUDI O RECORDI NG OF ANY STATEMENT MADE BY
AN ACCUSED DURI NG A CUSTQODI AL | NTERROGATI ON AT A POLI CE STATI ON OR OTHER
PLACE OF DETENTI ON SHALL BE PRESERVED UNTIL SUCH TI ME AS THE DEFENDANT' S
CONVI CTI ON FOR ANY OFFENSE RELATI NG TO THE STATEMENT IS FINAL AND ALL
DI RECT AND HABEAS CORPUS APPEALS ARE EXHAUSTED, OR THE PROSECUTI ON OF
SUCH OFFENSES | S BARRED BY LAW

4. NOTHING IN THI S SECTI ON PRECLUDES THE ADM SSI ON OF:

(A) A STATEMENT MADE BY THE ACCUSED I N OPEN COURT AT HI S OR HER TRI AL,
BEFORE A GRAND JURY, OR AT A PRELI M NARY HEARI NG

(B) A STATEMENT THAT IS MADE PRIOR TO THE ACCUSED BEING TAKEN |NTO
CUSTQODY;

(C© A STATEMENT MADE DURI NG A CUSTODI AL | NTERROGATI ON THAT WAS NOT
RECORDED AS REQUI RED BY THI S SECTI ON, BECAUSE VI DEO OR AUDI O RECORDI NG,
OR BOTH, WAS NOT FEASI BLE;

(D) A VOLUNTARY STATEMENT, WHETHER OR NOT THE RESULT OF A CUSTQODI AL
| NTERROGATI ON, THAT WAS A BEARI NG ON THE CREDI BI LI TY OF THE ACCUSED AS A
W TNESS;

(E) A STATEMENT MADE UNDER EXI GENT Cl RCUMSTANCES;

(F) A SPONTANEQUS STATEMENT THAT IS NOT MADE I N RESPONSE TO A QUES-
TI ON;

(G A STATEMENT MADE AFTER QUESTI ONI NG THAT IS ROUTI NELY ASKED DURI NG
THE PROCESSI NG OF THE ARREST OF THE SUSPECT;

A STATEMENT MADE DURI NG A CUSTCDI AL | NTERROGATI ON BY A SUSPECT WHO
AGREES, PRI OR TO MAKI NG THE STATEMENT, TO RESPOND TO THE | NTERROCGATOR S
QUESTIONS ONLY IF EITHER A VIDEO OR AN AUDI O RECORDI NG OR BOTH, 1S NOT
MADE OF THE STATEMENT, PROVIDED THAT AN ELECTRONIC VIDEO OR AUDI O
RECORDING IS MADE OF THE STATEMENT OF ACGREEING TO RESPOND TO THE
| NTERROGATOR' S QUESTI ON, ONLY IF A RECORDI NG I S NOT MADE OF THE STATE-
VENT;

(1) A STATEMENT MADE DURING A CUSTODI AL | NTERROGATION THAT IS
CONDUCTED OUT- OF- STATE; OR

(J) A STATEMENT MADE BY A SUSPECT WHO | S BEI NG | NTERROGATED SI MULTANE-
OUSLY W TH OTHER SUSPECTS CONCERNI NG THE SAME OFFENSE, BUT ONLY TO THE
EXTENT THAT NO ELECTRONI C RECORDI NG EQUI PMENT, VIDEO OR AUDI O, IS AVAI L-
ABLE BECAUSE SUCH EQUI PMENT IS BEI NG UTI LI ZED FOR THE | NTERROGATI ONS OF
THE OTHER SUSPECTS FOR THE SAME OFFENSE.

5. THE PEOPLE SHALL BEAR THE BURDEN OF PROVI NG BY A PREPONDERANCE OF
THE EVI DENCE, THAT ONE OF THE EXCEPTI ONS DESCRI BED I N SUBDI VI SI ON FOUR
OF THI'S SECTION I S APPLI CABLE.

S 2. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a law and shall apply to
custodial interrogations occurring on or after such effective date.



