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STATE OF NEW YORK

2379
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 18, 2011

Introduced by M of A DESTITO -- read once and referred to the Comit -
tee on Governnental Operations

AN ACT to anend the state finance law, in relation to establishing a
procedure for contract disqualification

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "New York state contract disqualification act".

S 2. Legislative findings and declarations. The |egislature finds and
decl ares that between the years 1999-2002 public confidence in publicly
traded conpanies suffered greatly as a result of crimnally fraudul ent
accounting practices and simlarly unlawful governance procedures which
has led to several high profile bankruptcies of conpanies in the United
St at es.

The | egislature further finds and declares that the econom c conse-
guences of these pernicious acts have been wi despread and devastati ng.
During this time period, the value of assets and funds in the New York
state and |ocal enployees' retirenent system alone precipitously
declined fromone hundred twenty-eight billion dollars to ninety-seven
billion dollars. Thousands of investors nationw de have w thdrawn the
full amount of the remainder fromtheir individual retirement accounts
and have failed to reinvest these proceeds in securities. In addition,
these practices have led to a steep decline in the value of public
conpanies, limted their liquidity and jeopardi zed their financing.

The legislature further finds and declares that the state has a keen
pecuni ary and proprietary interest in ensuring that the conpanies wth
which it does business are and remain sound financial entities capable
of performng the contracts and delivering the services they have been
contracted to provide. That in order to protect the public fiscally and
ensure the provision of vital public services, the state nust ensure
that potential vendors have not and will not engage in crimnally frau-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD0O6174-01-1



Co~NOoOUIT~hWNE

A 2379 2

dul ent accounting practices and simlarly unlawful corporate governance
pr ocedur es.

The legislature further finds that the enactnment of this act is essen-
tial to protect the welfare of the state, its |ocal governnents and the
resi dents thereof.

S 3. The state finance |law is anended by adding a new section 139-bb
to read as foll ows:

S 139-BB. PRCH BITED BIDDERS AND CONTRACTORS. 1. UNLESS OTHERW SE
PROVIDED, NO FIRM PARTNERSHI P OR CORPORATION SHALL ENTER |INTO A
CONTRACT WTH THE STATE, ANY POLITICAL SUBDIVISION THEREOF, PUBLIC
CORPORATI ON, AUTHORI TY, DEPARTMENT OR AGENCY, |IF THE FIRM PARTNERSHI P,
OR CORPCRATION OR ANY OFFI CER, DI RECTOR, PARTNER, OR OTHER MANAGERI AL
AGENT OR FIRM PARTNERSHI P OR CORPORATION HAS BEEN SUBJECTED TO A
CONTRACT DI SQUALI FICATION, AS DEFINED IN SUBDIVISION TWO OF TH'S
SECTI ON.

2. FOR PURPOSES OF THI'S SECTI ON, A "CONTRACT DI SQUALI FI CATI ON' SHALL
MEAN ANY OF THE DI SPCSI TI ONS LI STED BELOW

(A) FELONY CONVICTION OF THE FIRM PARTNERSH P OR CORPCRATION OR I TS
MANAGERI AL OFFI CER OR OFFI CERS FOR THE CRI M NAL VI CLATION OF THE RELE-
VANT SECURI TIES LAWS, AS DEFINED IN SUBDI VI SION THREE OF TH S SECTI ON;
OR

(B) IMPCSITION OF A CIVIL PENALTY, WHETHER SI NGULARLY OR I N THE AGCRE-
GATE, OF NOT LESS THAN FI VE HUNDRED THOUSAND DOLLARS AGAINST THE FIRM
PARTNERSH P OR CORPORATION OR | TS MANAGERI AL OFFI CER OR OFFI CERS FOR
ClVIL VI OLATI ON OF THE RELEVANT SECURI TI ES LAWS, AS DEFINED I N SUBDI VI -
SION THREE OF THI S SECTI ON;, OR

(© ANY FINAL AWARD, BY ElITHER JUDGVENT OR SETTLEMENT OF MONETARY
DAMAGES EQUAL TO OR EXCEEDING FIVE MLLION DOLLARS, STEMM NG FROM
ALLEGED VI OLATI ONS OF THE RELEVANT SECURI TI ES LAWS, AS DEFI NED | N SUBDI -
VI SI ON THREE OF THI S SECTI ON; OR

(D) A FILING FOR BANKRUPTCY UNDER THE FEDERAL BANKRUPTCY STATUTES
VHENEVER THE UNDERLYI NG CAUSE FOR THE CONDI TION OF BANKRUPTCY HAS
RESULTED | N WHOLE OR I N PART FROM THE COWM SSI ON OF FRAUD | N ACCOUNTI NG
PRACTI CES OR CORPORATE GOVERNANCE.

3. FOR PURPCSES OF THI S SECTI ON, "RELEVANT SECURI TI ES LAWS" SHALL MEAN
ANY OF THE FOLLOW NG

(A) THE SARBANES- OXLEY ACT OF 2002 ENACTED BY PUBLI C LAW 107-204, 116
STAT, 745-810, AS AMENDED, AND ALL RULES AND REGULATI ONS AS ARE PROMUL-
GATED THEREUNDER, OR

(B) THE SECURI TI ES EXCHANGE ACT OF 1934 (15 U . S.C. 78C), THE SECURITY
ACT OF 1933 (15 U S C 77A ET SEQ), AND ANY RULES OR REGULATI ONS
PROMULGATED UNDER ElI THER OF SUCH ACTS; OR

(© ANY OTHER FEDERAL SECURI TI ES LAWS (I NCLUSI VE OF THE PROVI SIONS OF
LAW REFERRED TO |IN SECTION 3(A)(47) OF THE SECURI TI ES EXCHANGE ACT OF
1934 (15 U.S.C. 78C(A)(47)), |INCLUSIVE OF ANY RULES OR REGULATI ONS
PROMULGATED THEREUNDER; OR

(D) SECTI ONS THREE HUNDRED FI FTY- TWD AND THREE HUNDRED FI FTY- TWO- C OF
THE GENERAL BUSI NESS LAW OF THE STATE OF NEW YORK AND ANY OTHER
PROVI SION OF ARTI CLE TVENTY- THREE- A OF SUCH LAW NECESSARY TO | MPLEMENT
ENFORCEMENT OF SUCH SECTI ONS.

4. FOR THE PURPCSES OF THI S SECTI ON, A CONTRACT DI SQUALI FI CATI ON SHALL
LAST FOR A PERI OD OF FI VE YEARS.

5. EVERY BI D SUBM TTED TO AND CONTRACT EXECUTED BY THE STATE, POLI-
TICAL SUBDI VI SION THEREOF, PUBLI C CORPORATI ON, AUTHORI TY OR DEPARTMENT
OR AGENCY THEREOF SHALL CONTAIN A CERTIFICATION BY THE BIDDER OR
CONTRACTOR THAT THE CONTRACTOR |S NOT BARRED FROM BEI NG AWARDED A



Co~NOoOUIT~hWNE

A 2379 3

CONTRACT PURSUANT TO THHS SECTION, AND FURTHER THAT THE CONTRACTOR
ACKNONLEDGES THAT THE CONTRACTI NG ENTI TY MAY DECLARE THE CONTRACT VO D
| F THE CERTI FI CATI ON COMPLETED PURSUANT TO THI'S SUBDI VI SION | S FALSE.

6. ANY STATE AGENCY, POLITICAL SuBDI VISI ON THEREOF, PUBLI C CORPO
RATI ON, AUTHORI TY OR DEPARTMENT RECEI VING A BID FROM ANY ENTITY WH CH
HAS BEEN SUBJECT TO ANY DI SPCSITION FOR A CONTRACT DI SQUALI FI CATI ON
PURSUANT TO SUBDI VI SION TWO OF THI S SECTI ON, SHALL FORWARD SUCH | NFORMA-
TION TO THE STATE COVWPTROLLER W THI N THI RTY DAYS. UPON RECEI PT COF SUCH
| NFORMATI ON, THE STATE COWPTROLLER SHALL HOLD A HEARI NG AT WH CH THE
PARTY SHALL BE ENTI TLED TO APPEAR, PRESENT EVI DENCE AND BE HEARD, TO
DETERM NE | F SUCH PARTY SHALL BE SUBJECT TO A CONTRACT DI SQUALI FI CATI ON.
NOTICE TO THE PARTY AND CONDUCT OF THE HEARI NG SHALL BE | N ACCORDANCE
W TH THE PROVI SI ONS OF THE STATE ADM NI STRATI VE PROCEDURE ACT, SECTION
SEVENTY-THREE OF THE CVIL RIGAHTS LAW AND THE Cl VIL PRACTI CE LAW AND
RULES.

7. ANY DETERM NATI ON MADE BY THE STATE COVWPTROLLER PURSUANT TO TH' S
SECTI ON SHALL BE SUBJECT TO JUDI Cl AL REVI EW I N A PROCEEDI NG PURSUANT TO
ARTI CLE SEVENTY- El GHT OF THE Cl VI L PRACTI CE LAW AND RULES.

S 4. This act shall take effect imediately and shall apply to any
contracts entered into on or after such effective date.



