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STATE OF NEW YORK

2139
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 14, 2011

Introduced by M of A BENEDETTO -- read once and referred to the
Conmittee on Labor

AN ACT to anend the labor |aw and the civil service law, in relation to
protection of enpl oyees against retaliatory action by enpl oyers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 740 of the labor |aw, as added by chapter 660 of
the laws of 1984, paragraph (g) of subdivision 1 as added and paragraph
(a) of subdivision 2 as anended by chapter 442 of the |laws of 2006, and
paragraph (d) of subdivision 4 as added by chapter 24 of the | aws of
2002, is anmended to read as foll ows:

S 740. Retaliatory personnel action by enployers; prohibition. 1.
Definitions. For purposes of this section, unless the context specif-
ically indicates otherw se:

(a) "Enpl oyee" neans an individual who perfornms services for and under
the control and direction of an enployer for wages or other remnunera-
tion.

(b) "Enployer" nmeans any person, firm partnership, institution,
corporation, or association that enpl oys one or nore enpl oyees.

(c) "Law, rule or regulation"” includes: (lI) any duly enacted FEDERAL
STATE OR LOCAL statute, LAWor ordinance [or]; (Il) any rule or regu-
| ation promrul gated pursuant to [any federal, state or local] SUCH stat-
ute, LAWor ordinance; OR (I1l) THE FINAL DECI SI ON, RULI NG OR ORDER OF A
JUDI Cl AL OR ADM NI STRATI VE BODY

(d) "Public body" includes the follow ng:

(i) the United States Congress, any state |egislature, or any [ popu-
| arly-el ected] ELECTED | ocal governnental body, or any nenber or enpl oy-
ee t hereof;

(ii) any federal, state, or local [jud
enpl oyee thereof, or any grand or petit

iciary] COURT, or any nenber or
jury;
EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
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ii) any federal, state, or local regulatory, admnistrative, or
ic agency or authority, or instrunentality thereof; [or]

v) any federal, state, or |ocal |aw enforcenent agency, prosecutori-
al office, or pollce or peace officer;

(V) ANY FEDERAL, STATE OR LOCAL DEPARTMENT OF AN EXECUTI VE BRANCH OF
GOVERNMENT; OR

(V1) ANY DI VISION, BOARD, BUREAU, OFFICE, COW TTEE OR COW SSION OF
ANY OF THE PUBLI C BODI ES DESCRI BED | N SUBPARAGRAPHS (1) THROUGH (V) OF
TH S PARAGRAPH

(e) "Retaliatory personnel action" nmeans the discharge, suspension [or
denoti on of], DEMOTI ON OR DI SCRI M NATI ON AGAI NST an enpl oyee, [or ot her
adverse enploynment action taken against an enployee in the terns and
condi tions of enploynent] REGARDI NG TERMS, CONDI TI ONS, LOCATI ON OR PRI V-
| LEGES OF EMPLOYMENT.

(f) "Supervisor" means any individual within an enployer's organiza-
tion who has the authority to direct and control the work performnce of
[the affected] AN enployee; or who has [managerial] authority to take
corrective action regarding the violation of the law, rule or regul ation
of which the enpl oyee conpl ai ns.

(g) "Health care fraud" nmeans health care fraud as defined by article
one hundred seventy-seven of the penal |aw

"FI NANCI AL FRAUD' MEANS AN ACTIMITY WHICH | S A M SDEMEANOR OR
FELONY UNDER THE BANKI NG LAW OR ANY OF THE PROVI SI ONS OF LAW REFERRED TO
I N SECTI ON SEVENTY- El GHT OF THE BANKI NG LAW

(1) "1 NSURANCE FRAUD' SHALL HAVE THE SAME MEANING AS IS ASCRIBED TO
SUCH TERM PURSUANT TO SECTI ON 176. 05 OF THE PENAL LAW

2. Prohibitions. An enployer shall not take any retaliatory personne
action agai nst an enpl oyee because such enpl oyee does any of the foll ow
i ng:

(a) discloses, or threatens to disclose to a supervisor or to a public
body an activity, policy or practice of the enployer that is in
violation of A law, rule or regulation [which] THE EMPLOYEE REASONABLY
BELI EVES EVI NCES AN ABUSE OF AUTHORI TY, THE M SMANAGEMENT OR WASTE OF
PUBLIC ASSETS OR MONES, OR IS A THREAT TO THE ENVI RONVENT WHERE SUCH
violation creates and presents a substantial and specific danger to the
public health [or], safety OR GENERAL WELFARE, or which constitutes
heal th care fraud, | NSURANCE FRAUD OR FI NANCI AL FRAUD

(b) provides i nf or mati on to, or testifies before, any public body
conducting an investigation, hearing or inquiry into any such violation
of alaw, rule or regulation by such enpl oyer; or

(c) objects to, or refuses to participate in any such activity, policy
or practice in violation of a law, rule or regul ation.

3. Application. The protection against retaliatory personnel action
provided by PARAGRAPHS (A) AND (B) OF SUBDI VI SION TWD OF THI S SECTI ON
SHALL APPLY TO ANY EMPLOYEE WHO BELI EVES THAT AN ACTIVITY, POLICY OR
PRACTICE IN VIOLATION OF A LAW RULE OR REGULATI ON HAS OCCURRED OR W LL
OCCUR, BASED ON | NFORMATI ON THAT THE EMPLOYEE REASONABLY BELI EVES TO BE
TRUE; PROVI DED HONEVER THAT THE PROTECTI ON AGAI NST RETALI ATORY PERSONNEL
ACTION PROVIDED BY paragraph (a) of subdivision two of this section
pertaining to disclosure to a public body shall not apply to an enpl oyee
who nmakes such disclosure to a public body unless the enployee has
[brought] MADE A GOOD FAITH EFFORT TO NOTIFY H S OR HER EMPLOYER BY
BRI NG NG the activity, policy or practice in violation of law, rule or
regulation to the attention of a supervisor of the enployer and has
af forded such enpl oyer a reasonabl e opportunity to correct such activ-
ity, policy or practice. EMPLOYER NOTIFI CATI ON SHALL NOT BE REQUI RED

(i
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VWHERE: (A) THE EMPLOYER HAS NOT POSTED ANY NOTI CE REQUI RED BY SUBDI VI -
SION EIGHT OF THIS SECTION;, (B) THERE IS AN | MM NENT AND SERI OQUS DANGER
TO THE PUBLI C HEALTH, SAFETY OR GENERAL WELFARE; (C) THE EMPLOYEE
REASONABLY BELI EVES THAT REPORTI NG TO THE SUPERVI SOR WOULD RESULT IN A
DESTRUCTI ON OF EVI DENCE OR OTHER CONCEALMENT OF THE |LLEGAL BUSI NESS
ACTIVITY;, OR (D) SUCH VI OLATI ON COULD REASONABLY BE EXPECTED TO LEAD TO
ENDANGERI NG THE WELFARE OF A M NOR

4. Violation; remedy. (a) An enployee who has been the subject of a
retaliatory personnel action in violation of this section may institute
a civil action in a court of conpetent jurisdiction for relief as set
forth in subdivision five of this section within [one year] TW YEARS
after the alleged retaliatory personnel action was taken.

(b) Any action authorized by this section nay be brought in the county
in which the alleged retaliatory personnel action occurred, in the coun-
ty in which the conplainant resides, or in the county in which the
enpl oyer has its principal place of business.

(c) It shall be a defense to any action brought pursuant to this
section that the personnel action was predi cated upon grounds other than
t he enpl oyee's exercise of any rights protected by this section. It
shall also be a defense that the individual was an i ndependent contrac-
tor.

(d) Notwi t hstandi ng the provisions of paragraphs (a) and (c) of this
subdi vi sion, a health care enpl oyee who has been the subject of a retal-
iatory action by a health care enployer in violation of section seven
hundred forty-one of this article may institute a civil action in a
court of conpetent jurisdiction for relief as set forth in subdivision
five of this section within two years after the alleged retaliatory
personnel action was taken. |In addition to the relief set forth in
[that] SUCH subdivision, the court, in its discretion, based upon a
finding that the enployer acted in bad faith in the retaliatory action,
may assess the enployer a civil penalty of an anmpbunt not to exceed ten
thousand dollars, to be paid to the inproving quality of patient care
fund, established pursuant to section ninety-seven-aaaa of the state
finance | aw.

5. Relief. In any action brought pursuant to subdivision four of this
section, the court may order relief as follows:

(a) an injunction to restrain continued violation of this section;

(b) the reinstatenment of the enployee to the sane position held before
the retaliatory personnel action, or to an equival ent position;

(c) the reinstatenment of full fringe benefits and seniority rights;

(d) the conpensation for |ost wages, benefits and other remuneration;
[ and]

(e) the paynent by the enployer of reasonable costs, disbursenents,
and attorney's fees;

(F) AN I NJUNCTI ON TO RESTRAIN THE EMPLOYER' S CONTI NUED VI OLATION OF
THI'S SECTI ON W TH RESPECT TO THE EMPLOYEE; AND

(G A CIVIL PENALTY OF AN AMOUNT NOT TO EXCEED TEN THOUSAND DOLLARS
| F THE COURT, IN ITS DI SCRETI ON, FINDS THAT THE EMPLOYER ACTED |IN BAD
FAI TH | N THE RETALI ATORY ACTI ON.

6. Enployer relief. A court, inits discretion, nay al so order that
reasonabl e attorneys' fees and court costs and di sbursenents be awarded
to an enployer if the court determ nes that an action brought by an
enpl oyee under this section was w thout REASONABLE basis in law or in
fact.

7. Existing rights. Nothing in this section shall be deenmed to dimn-
ish the rights, privileges, or renedi es of any enpl oyee under any ot her
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law or regulation or under any collective bargaining agreenment or
enpl oyment contract; except that the institution of an action in accord-
ance with this section shall be deened a waiver of the rights and rene-
dies available wunder any other contract, collective bargaining agree-
ment, law, rule or regulation or under the common | aw.

8. PUBLI CATION. EVERY EMPLOYER SHALL |NFORM EMPLOYEES OF THEIR
PROTECTI ONS, RIGHTS AND OBLI GATIONS UNDER THI S SECTI ON, BY POSTI NG A
NOTI CE THERECOF. SUCH NOTI CES SHALL BE POSTED CONSPI CUOUSLY I N EASILY
ACCESSI BLE AND WELL-LI GHTED PLACES CUSTOVARI LY FREQUENTED BY EMPLOYEES
AND APPLI CANTS FOR EMPLOYMENT. THE DEPARTMENT SHALL PREPARE AND POST ON
| TS | NTERNET WEBSI TE A NOTI CE THAT EMPLOYERS MAY USE TO COVPLY W TH THE
PROVI SIONS OF THI'S SUBDI VI SI ON

S 2. Subdivision 2 of section 75-b of the civil service |law, as added
by chapter 660 of the |aws of 1984 and paragraph (a) as anmended by chap-
ter 899 of the laws of 1986, is anended to read as foll ows:

2. (a) A public enployer shall not dismss, SUSPEND, DEMOTE OR
DI SCRI M NATE or take other disciplinary or other adverse personne
action against a public enployee regarding the enployee' s enpl oynent
because the enpl oyee discl oses TO A GOVERNVENTAL BODY OR THREATENS TO
DISCLOSE | F AN ACTIVITY, POLICY OR PRACTICE IN VIOLATION OF A LAW RULE
OR REGULATION IS NOT REMEDI ED, to a governnmental body information: (i)
regarding a violation of a law, rule or regulation which violation
creates and presents a substantial and specific danger to the public
health J[or], safety OR GENERAL WELFARE;, or (ii) which the enpl oyee
reasonably believes to be true and reasonably believes, OR VWH CH consti -
tutes an i nproper governnental action; OR (111) WH CH COULD REASONABLY
BE EXPECTED TO LEAD TO ENDANGERI NG THE WELFARE OF A M NOR; OR (I'V) WH CH
PROVI DES | NFORVMATI ON TO, OR TESTI FI ES BEFORE, ANY PUBLI C BODY CONDUCTI NG
AN | NVESTI GATION, HEARING OR I NQU RY |INTO ANY | MVPROPER GOVERNMENTAL
ACTION;, OR (V) WH CH OBJECTS TO, OR REFUSES TO PARTICIPATE IN, ANY
| MPROPER GOVERNMENTAL ACTI ON. "I nproper governnental action" shall nean
any action by a public enployer or enployee, or an agent of such enpl oy-
er or enployee, which is undertaken in the performance of such agent's
official duties, whether or not such action is within the scope of his
enpl oyment, and which is in violation of any federal, state or |oca
law, rule or regulation.

(b) THE PROTECTI ON AGAI NST RETALI ATORY PERSONNEL ACTI ON PROVI DED I N
PARAGRAPH (A) OF THI'S SUBDI VI SI ON SHALL APPLY TO ANY EMPLOYEE WHO |IN
GOOD FAI TH REASONABLY BELI EVES THAT A VI OLATI ON OR | MPROPER GOVERNMENTAL
ACTI ON HAS OCCURRED OR W LL OCCUR, BASED ON | NFORMATI ON THAT THE EMPLOY-
EE | N GOOD FAI TH REASONABLY BELI EVES TO BE TRUE

(C© Prior to disclosing informati on pursuant to paragraph (a) of this
subdi vi si on, an enpl oyee shall have nade a good faith effort to provide
the appointing authority or his or her designee the information to be
di scl osed and shall provide the appointing authority or designee a
reasonable tinme to take appropriate action unless there is inmm nent and
serious danger to public health or safety. For the purposes of this
subdi vi sion, an enployee who acts pursuant to this paragraph shall be
deened to have disclosed information to a governmental body under para-
graph (a) of this subdivision. NOTIFI CATION TO THE APPO NTI NG AUTHORI TY
OR DESI GNEE SHALL NOT BE REQUI RED WHERE: (1) THE EMPLOYER HAS NOT POSTED
ANY NOTICE REQUI RED BY SUBDIVISION FIVE OF THIS SECTION;, (Il) THERE IS
AN | MM NENT AND SERI OUS DANGER TO THE PUBLI C HEALTH, SAFETY OR GENERAL
VELFARE; (111) THE EMPLOYEE REASONABLY BELI EVES THAT REPORTI NG TO THE
SUPERVI SOR WOULD RESULT I N A DESTRUCTI ON OF EVI DENCE OR OTHER CONCEAL-
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MENT OF THE |LLEGAL BUSINESS ACTIVITY; OR (1V) SUCH VI OLATI ON COULD
REASONABLY BE EXPECTED TO LEAD TO ENDANGERI NG THE WELFARE OF A M NOR

(D) "LAW RULE OR REGULATI ON' | NCLUDES: (1) ANY DULY ENACTED FEDERAL,
STATE OR LOCAL STATUTE, LAW OR ORDI NANCE; (I1) ANY RULE OR REGULATION
PROVULGATED PURSUANT TO ANY SUCH STATUTE, LAW OR ORDI NANCE; OR (I11) THE
FI NAL DECI SI ON, RULI NG OR ORDER OF A JUDI Cl AL OR ADM NI STRATI VE BODY

S 3. Paragraph (a) of subdivision 3 of section 75-b of the civil
service | aw, as added by chapter 660 of the laws of 1984, is anmended to
read as foll ows:

(a) Were an enployee is subject to disnmissal or other disciplinary
action under a final and binding arbitration provision, or other disci-
plinary procedure contained in a collectively negotiated agreenent, or
under section seventy-five of this title or any other provision of state
or local law, OR TO THE ELI M NATI ON OF JOB TI TLE OR CLASSI FI CATI ON THAT
UNI QUELY FITS AND SI NGLES OQUT SUCH EMPLOYEE and t he enpl oyee reasonably
bel i eves THAT SUCH di smi ssal [or], other disciplinary action OR OTHER
PERSONNEL ACTI ON woul d not have been taken but for the conduct protected
under subdivision two of this section, he or she may assert such as a
def ense before the designated arbitrator or hearing officer. The nerits
of such defense shall be considered and determ ned as part of the arbi-
tration award or hearing officer decision of the matter. If there is a
finding that the dism ssal or other disciplinary action is based solely
on a violation by the enployer of such subdivision, the arbitrator or
hearing officer shall dismss or recommend disn ssal of the disciplinary
proceedi ng, as appropriate, and, if appropriate, reinstate the enpl oyee
wi th back pay, and, in the case of an arbitration procedure, nay take
other appropriate action as is permtted in the collectively negoti ated
agr eenent .

S 4. Section 75-b of the civil service law is anended by adding a new
subdivision 5 to read as foll ows:

5. EVERY PUBLI C EMPLOYER SHALL | NFORM EMPLOYEES OF THEI R PROTECTI ONS
RI GHTS AND OBLI GATI ONS UNDER THI S SECTI ON, BY POSTI NG A NOTI CE THEREOF.
SUCH NOTICES SHALL BE POSTED CONSPI CUOUSLY I N EASILY ACCESSI BLE AND
VEELL- LI GHTED PLACES CUSTOVARI LY FREQUENTED BY EMPLOYEES AND APPLI CANTS
FOR EMPLOYMENT.

S 5. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw



