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STATE OF NEW YORK
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2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 5, 2011

Introduced by M of A ORTIZ -- read once and referred to the Commttee
on Mental Health

AN ACT to anend the nental hygiene law and the executive law, in
relation to the review of <crimnal history information of certain
persons rendering conmunity based services to individuals with nental
i1l ness or nental retardation and devel opnmental disabilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision (a) of section 31.35 of the nental hygiene |aw,
as anmended by chapter 575 of the laws of 2004, is anmended to read as
fol | ows:

(a) Every provider of services who contracts with or is approved or IS
otherwise authorized by the office to provide services, except (1) a
departnment facility, (2) a hospital as defined in article twenty-eight
of the public health law, or (3) a licensed professional under title
ei ght of the education | aw who does not have enpl oyees or vol unteers who
wi || have regul ar and substantial unsupervised or unrestricted physica
contact with the <clients of such provider, and every applicant to be
such a provider of services except (i) a departnment facility, (ii) a
hospital as defined in article twenty-eight of the public health law, or
(ii1) a licensed professional under title eight of the education |aw who
does not have enpl oyees or volunteers who will have regul ar and substan-
tial unsupervised or unrestricted physical contact with the clients of
such provider, shall request that the office check, and upon such
request the office shall request and shall be authorized to receive from
the division of crimnal justice services crimnal history infornmation,
as such phrase is defined in paragraph (c) of subdivision one of section
ei ght hundred forty-five-b of the executive |aw, concerning each (A
prospective operator, enployee or volunteer of such provider who wll
have regular and substantial unsupervised or wunrestricted physica
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contact wth the clients of such provider, OR (B) OTHER PERSON OVER THE
AGE OF EIGHTEEN WHO IS TO RESIDE IN A FAM LY CARE HOVE OR FAM LY BASED
TREATMENT PROGRAM EXCEPT ANY PERSON RECElIVING FAM LY CARE OR FAM LY
BASED TREATMENT SERVI CES, WHO W LL HAVE REGULAR AND SUBSTANTI AL UNSUPER-
VISED OR UNRESTRICTED PHYSICAL CONTACT WTH THE CLIENTS OF SUCH
PROVI DER. For purposes of this section, "operator" shall include any
natural person with an ownership interest in the provider of services.

S 2. Paragraph (c) of subdivision 1, paragraphs (a), (b) and (c) of
subdi vision 3 and subdivisions 4, 5, 7 and 8 of section 845-b of the
executive |law, as anended by chapter 769 of the | aws of 2005, the cl os-
i ng paragraph of subparagraph (iii) of paragraph (c) of subdivision 3 as
anmended and paragraph (b-1) of subdivision 4 as added by chapter 673 of
the laws of 2006 and subdivisions 4 and 5 as anended by chapter 331 of
the | aws of 2006, are anmended and two new paragraphs (f) and (g) are
added to subdivision 1 to read as foll ows:

(c) "Crimnal history information" neans a record of pending crimna
charges, crimnal convictions which are not vacated or reversed, and
certificates filed pursuant to subdivision two of section seven hundred
five of the correction law, and which the division is authorized to
mai ntain pursuant to subdivision six of section eight hundred thirty-
seven of this article. For the purposes of [crimnal history information
checks authorized pursuant to article twenty-eight-E of the public
health law] THIS SECTION, crimnal history information shall also
include information fromthe federal bureau of investigation as a result
of a national crimnal history record check.

(F) "SAFETY ASSESSMENT" SHALL MEAN A SAFETY REVIEW CONDUCTED BY AN
AUTHORI ZED AGENCY OR PROSPECTI VE EMPLOYER WHI CH SHALL | NCLUDE, BUT NOT
BE LIMTED TO, A REVIEWOF THE DUTIES OF A SUBJECT |IND VIDUAL WTH A
CRIM NAL CONVI CTION OR CHARGE, THE EXTENT TO WHI CH SUCH | NDI VI DUAL NAY
HAVE CONTACT W TH CLI ENTS RECEI VI NG SERVI CES, AND THE STATUS AND NATURE
OF THE CRIM NAL CHARGE OR CONVI CTI ON.

(G "SUWARY OF THE CRIM NAL HI STORY | NFORVATI ON' SHALL MEAN A COVPRE-
HENSI VE SYNOPSI S OF CRIM NAL HI STORY | NFORMATI ON WHI CH SHALL | NCLUDE AN
| NDI VI DUALI ZED STATEMENT FOR EACH PENDING CRIM NAL CHARGE, CRI M NAL
CONVICTIONS WH CH HAVE NOT BEEN VACATED OR REVERSED, AND ANY OTHER
| NFORMATI ON THE AUTHORI ZED AGENCY TAKES | NTO ACCOUNT WHEN DETERM NI NG
THE ELI G BI LI TY OF AN APPLI CATI ON.

(a) A provider authorized to request a check of crimnal history
i nformati on pursuant to subdivision two of this section shall designate
one authorized person who shall request a check of crimnal history
i nformati on on behal f of such provider pursuant to this section and
review the results of such check. Only such authorized person or his or
her desi gnee and the subject individual to whom such <crimnal history
information relates shall have access to such infornmation; provided,
however, that crimnal history information received by a provider nay be
di scl osed to ot her persons who are directly participating in any deci-
sion in regard to such subject individual; and provided, further, that
such ot her persons shall also be subject to the confidentiality require-
ments and all other provisions of this section. [In the case of requests
made pursuant to article twenty-eight-E of the public health law,] WTH
RESPECT TO | NFORVATI ON OBTAI NED FROM THE FEDERAL BUREAU OF | NVESTI GATI ON
AS A RESULT OF A NATI ONAL CRI M NAL HI STORY RECORD CHECK only information
authorized for disclosure under applicable federal |laws shall be trans-
mtted to the provider. Each provider shall specifically identify to the
aut hori zed agency in witing, in advance of disclosure, the authorized
person and each other such agent or enployee of the provider who is
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authorized to have access to the results of a check of crimnal history
information pursuant to this section. Any person who willfully permts
the rel ease of any confidential crimnal history information contained
in the report to persons not permtted by this section to receive such
i nformati on shall be guilty of a m sdeneanor.

(b) A provider requesting a check of <crimnal history infornmation
pursuant to this section shall do so by conpleting a form established
for such purpose by the authorized agency in consultation with the divi-
sion. Such formshall include a sworn statenment of the authorized
person, OR A STATEMENT SUBSCRI BED TO BY THE AUTHORI ZED PERSON CONTAI NI NG
AN AFFI RVATI ON OF SUCH PERSON THAT THE STATEMENTS THEREI N ARE TRUE UNDER
PENALTIES OF PERJURY, certifying OR AFFIRM NG AS APPLI CABLE that: (i)
[the] EACH person for whose crimnal history information a check is
requested 1is a subject individual for whomcrimnal history infornmation
is available by law, (ii) FOR EACH CRI M NAL HI STORY CHECK REQUESTED, the
specific duties which qualify the provider to request a check of crim-
nal history informati on SHALL BE I DENTIFIED;, (iii) the results of [such]
ANY crimnal history information check MADE PURSUANT TO THI S SECTI ON

will be used by the provider solely for purposes authorized by |aw, and
(iv) the provider and its agents and enpl oyees are aware of and wl|
abi de by the confidentiality requirenents and all other provisions of

this article.

(c) A provider authorized to request a crimnal history infornmation
check pursuant to this section may inquire of a subject individual in
the manner authorized by subdivision sixteen of section two hundred
ninety-six of this chapter. Prior to requesting such information, a
provi der shall

(i) inform the subject individual in witing that the provider is
aut hori zed or, where applicable, required to request a check of his or
her crimnal history information and review the results of such check
pursuant to this section;

(ii) informthe subject individual that he or she has the right to
obtain, review and seek correction of his or her crimnal history infor-
mation under regul ati ons and procedures established by the division AND
THE FEDERAL BUREAU OF | NVESTI GATI ON,

(ii1) obtain the signed, informed consent of the subject individual on
a formsupplied by the authorized agency which indicates that such
per son has:

A. been infornmed of the right and procedures necessary to obtain,
review and seek correction of his or her crimnal history information;

B. been inforned of the reason for the request for his or her crimna
hi story i nfornmation;

C. BEEN | NFORMED THAT THE CRIM NAL HI STORY | NFORMATI ON  SOUGHT W LL
| NCLUDE BOTH A NEW YORK STATE AND A NATI ONAL CRI M NAL HI STORY | NFORVA-
TI ON CHECK;

D. consented to such request for a report[; and

D.] WTH RESPECT TO BOTH NEW YORK STATE AND NATI ONAL CRI M NAL HI STORY
| NFORMATI ON; AND

E. supplied on the forma current mailing or home address.

Upon receiving such witten consent, the provider shall receive or
obtain [two sets of] THE fingerprints of such subject individual pursu-
ant to such regulations as nmay be necessary to be established by the
aut hori zed agency in consultation with the division, and pronptly trans-
mt themto the authorized agency.

4. Procedures for crimnal history information checks by authorized
agencies. (a) The authorized agency shall pay the processing fee inposed
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pursuant to subdivision eight-a of section eight hundred thirty-seven of
this article, and [in the case of the authorized agency pursuant to
article twenty-eight-E of the public health Iaw,] any fee inposed by the
federal bureau of investigation, and shall pronptly subnmt the finger-
prints and the processing fee to the division for its full search and
retain processing, and [in the case of the authorized agency pursuant to
article twenty-eight-E of the public health law,] the division shal

i mredi ately forward the fingerprints to the federal bureau of investi-
gation for a national crimnal history record check. The authorized
agency nmay charge a provider a fee in AN anobunt no greater than the fee
establ i shed pursuant to | aw by the division for processing such a crim -
nal history information check, in such anmounts as may be established by
t he aut hori zed agency and approved by the director of the division of
the budget, and [in the case of the authorized agency pursuant to arti-
cle twenty-eight-E of the public health aw,] a fee no greater than any
fee inposed by the federal bureau of investigation. Nothing in this
section shall prohibit the authorized agency or provider from claimng
the cost of such fees and related costs, including admnistrative costs,
as a reinbursable cost under the nedical assistance program Medicare or
ot her payor, to the extent permtted by state and federal |aw

(b) THE AUTHORI ZED AGENCY |S AUTHORI ZED TO RECEI VE CRI M NAL HI STORY
| NFORVATI ON FROM THE DI VI SI ON AND THE FEDERAL BUREAU OF | NVESTI GATI ON
AFTER THE RECEI PT OF A REQUEST PURSUANT TO THI S SECTION, | F SUCH REQUEST
| S

(1) MADE PURSUANT TO A REQUEST BY AN AUTHORI ZED PERSON ON BEHALF OF A
PROVI DER AUTHORI ZED TO MAKE SUCH A REQUEST PURSUANT TO SUBDI VISION TWO
OF THI S SECTI ON;

(1) ACCOWPANI ED BY THE COVPLETED FORM DESCRI BED | N PARAGRAPH (B) OF
SUBDI VI SI ON THREE OF THI S SECTI ON; AND

(1'1'1) ACCOVPANI ED BY FI NGERPRI NTS OF THE SUBJECT | NDI VI DUAL OBTAI NED
PURSUANT TO THI S SECTI ON

(C The division shall pronptly provide requested state crimna
history information to the authorized agency and, [in accordance wth
article twenty-eight-E of the public health Ilaw, the departnment of
health is authorized also to receive crimnal history information from
the federal bureau of investigation, after the receipt of a request
pursuant to this section if such request is:

(i) made pursuant to a request by an authorized person on behalf of a
provi der authorized to make such a request pursuant to subdivision two
of this section;

(ii) acconpanied by the conpleted formdescribed in this section; and

(ii1) acconpani ed by fingerprints of the subject individual obtained
pursuant to this section.

(b-1) The division] ALSO shall pronptly forward a set of the subject
individual's fingerprints to the federal bureau of investigation for the
purpose of a nationwide crimnal history record check to determ ne
whet her such applicant has been convicted of a crimnal offense in any
state or federal jurisdiction. The division shall forward the results of
such nati onwi de search to the authorized agency in the same form and
manner as the crimnal history report created and provided by the divi-
sion pursuant to this section.

[(c)] (D) Crimnal history information provided by the division pursu-
ant to this section shall be furnished only by mail or other nethod of
secure and confidential delivery, addressed to the authorized agency.
Such information and the envelope in which it is enclosed, if any, shal
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be prom nently marked "confidential", and shall at all tines be min-
tai ned by the authorized agency in a secure place.

5. After reviewing any crimnal history information provided by the
di vi si on concerning a subject individual, the authorized agency shal
take the foll owi ng actions:

(a) Wiere the crimnal history informati on concerning a subject indi-
vidual reveals a felony conviction at any tine for a sex offense, a
felony conviction wthin the past ten years involving violence, or a
conviction for endangering the welfare of an inconpetent or physically
di sabl ed person pursuant to section 260.25 of the penal |aw, OR ANY
COVPARABLE OFFENSE I N ANY OTHER JURI SDI CTION; and in the case of crim -
nal history information obtained pursuant to section twenty-eight
hundred ninety-nine-a of the public health |aw, where the crimna
hi story informati on concerning a subject individual reveals a conviction
at any tinme of any class A felony; a conviction wthin the past ten
years of any class B or Cfelony, any class D or E felony defined in
article one hundred twenty, one hundred thirty, one hundred fifty-five,
one hundred sixty, one hundred seventy-eight or two hundred twenty of
the penal law, or any crime defined in sections 260.32 or 260.34 of the
penal |aw, or any conparable offense in any other jurisdiction[,]; the
aut hori zed agency shall deny or disapprove the application for or
renewal of the operating certificate, contract, approval, enploynment of
the subject individual or other authorization to provide services, or
direct the provider to deny enploynent, as applicable, unless the
aut hori zed agency determnes, in its discretion, that approval of the
application or renewal or enploynment will not in any way jeopardi ze the
heal th, safety or welfare of the beneficiaries of such services.

(b) Where the crimnal history information concerning a subject indi-
vidual reveals a conviction for a crinme other than one set forth in
par agraph (a) of this subdivision, the authorized agency may deny the
application or renewal, or direct the provider to deny enploynment of the
subj ect individual, or approve or disapprove the prospective enployee's
eligibility for enploynment by the provider, OR VOLUNTEER SERVICE WTH A
PROVIDER OF SERVICE WHO CONTRACTS WTH, IS APPROVED OR | S OTHERW SE
AUTHORI ZED BY THE OFFI CE OF MENTAL HEALTH OR THE OFFI CE OF MENTAL RETAR-
DATI ON AND DEVELOPMENTAL DI SABILITIES, consistent with article twenty-
three- A of the correction | aw

(c) Were the crimnal history informati on concerning a subject indi-
vidual reveals a charge for any felony, ANY CRIME |IDENTIFIED IN PARA-
GRAPH (A) OF THI'S SUBDI VI SI ON, OR FOR ANY COVPARABLE OFFENSE | N ANOTHER
JURI SDI CTI ON, the authorized agency shall, and for any m sdeneanor, OR
ANY COVPARABLE OFFENSE | N ANOTHER JURI SDI CTI ON, the authorized agency
may hold the application, renewal or enploynment in abeyance wuntil the
charge is finally resolved, PROVIDED, HOANEVER, |IF THE CRI M NAL H STORY
| NFORMATI ON CONCERNI NG A SUBJECT | NDI VI DUAL REVEALS A CHARGE FOR ANY
CRI MVE NOT | DENTI FI ED I N PARAGRAPH (A) OF THI'S SUBDI VI SI ON, OR A COVPARA-
BLE OFFENSE I N ANOTHER JURI SDI CTI ON, WHICH | S MORE THAN THREE YEARS COLD
AND WHERE | NFORMATI ON NECESSARY TO RESOLVE THE CHARGE |S NOT READ LY
AVAI LABLE TO THE AUTHORI ZED AGENCY, THE AUTHORI ZED AGENCY MAY El THER

(1) HOLD THE APPLI CATI ON, RENEWAL, OR EMPLOYMENT | N ABEYANCE UNTI L THE
CHARGE |S FINALLY RESOLVED; PROVI DED, HOWEVER, THAT WHEN THE AUTHORI ZED
AGENCY HOLDS THE APPLI CATI ON, RENEWAL, OR EMPLOYMENT | N ABEYANCE PURSU-
ANT TO TH' S SUBPARAGRAPH, SUCH AGENCY SHALL CONTACT THE ARRESTI NG LAW
ENFORCEMENT AGENCY, DI STRICT ATTORNEY OR COURT | N THE COUNTY WHERE SUCH
CHARGE | S PENDI NG AND MAKE REASONABLE EFFORTS TO DETERM NE WHETHER SUCH
CHARGE HAS BEEN RESOLVED; OR
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(I'l) ADVI SE THE PROVIDER OF SERVICES THAT IT MAY ACT ON ITS OMW
DI SCRETION, I F SUCH PROVIDER PERFORMS A SAFETY ASSESSMVENT AND DETER-
MNES, IN A MNNER CONSISTENT WTH ARTICLE TWENTY-THREE-A OF THE
CORRECTI ON LAW THAT APPROVAL OF THE APPLI CATI ON W LL NOT PCSE AN UNREA-
SONABLE RISK TO THE HEALTH, SAFETY OR WELFARE OF THE BENEFI Cl ARI ES OF
SUCH SERVI CES.

(d) WHERE THE SUBJECT INDIVIDUAL 1S A NATURAL PERSON OPERATOR OF A
FAM LY CARE HOVE OR FAMLY BASED TREATMENT PROVI DER, OR A PERSON OVER
THE AGE OF EI GHTEEN WHO | S TO RESI DE, OR RESIDES, IN A FAMLY CARE HOVE
OR FAM LY BASED TREATMENT PROVI DER:

(1) IF THE CRIM NAL HI STORY | NFORVATI ON CONCERNI NG SUCH SUBJECT | NDI -
VI DUAL REVEALS A CONVI CTI ON FOR ANY CRI ME | DENTI FI ED | N PARAGRAPH (A) OF
TH'S SUBDI VI SI ON, THE AUTHORI ZED AGENCY SHALL PROWPTLY ADVISE THE
AUTHORI ZED PERSON OF THE FAMLY CARE HOVE OR FAM LY BASED TREATMENT
PROVI DER THAT | T SHALL NOT' PERM T, OR MJST PROWTLY CEASE AND DESI ST
FROM PERM TTI NG ~ SUCH PERSON FROM OPERATI NG, RESI DI NG OR CONTI NUI NG TO
RESIDE IN THE FAMLY CARE HOVE OR WTH THE FAMLY BASED TREATMENT
PROVI DER, UNLESS THE AUTHORI ZED AGENCY DETERM NES THAT THE SUBJECT | NDI -
VIDUAL WLL NOT IN ANY WAY JEOPARDI ZE THE HEALTH, SAFETY, OR WELFARE OF
THE CLI ENT OR CLIENTS OF THE FAM LY CARE HOVE OR FAM LY BASED TREATMENT
PROVI DER. FAILURE TO COWLY WTH TH S DI RECTI VE SHALL, AS APPLI CABLE,
CONSTI TUTE GROUNDS FOR DENI AL OF AN OPERATI NG CERTI FI CATE OR REMOVAL OF
THE OPERATI NG CERTI FI CATE OF THE FAM LY CARE HOVE OR FAM LY BASED TREAT-
MENT PROGRAM I N ACCORDANCE W TH THE PROVI SIONS OF ARTI CLE SI XTEEN OR
TH RTY- ONE OF THE MENTAL HYA ENE LAW OR

(I'l') 1F THE CRI M NAL HI STORY | NFORVATI ON CONCERNI NG SUCH SUBJECT | NDI -
VI DUAL REVEALS A CONVI CTI ON FOR ANY CRI ME OTHER THAN ONE I DENTIFIED [N
PARAGRAPH (A) OF THI'S SUBDI VI SION, THE AUTHORI ZED AGENCY NMAY PROWPTLY
ADVI SE THE AUTHORI ZED PERSON OF THE FAM LY CARE HOVE OR FAMLY BASED
TREATMENT PROVIDER |IT SHALL NOI PERMT, OR MJST PROWPTLY CEASE AND
DESI ST FROM PERM TTI NG SUCH PERSON FROM OPERATI NG, RESI DI NG OR CONTI NU-
ING TO RESIDE IN THE FAM LY CARE HOVE OR W TH THE FAM LY BASED TREATMENT
PROVI DER | F, AFTER PERFORM NG A SAFETY ASSESSMENT THE AUTHORI ZED AGENCY
DETERM NES THAT THE SUBJECT | NDI VI DUAL W LL JEOPARDI ZE THE HEALTH, SAFE-
TY, OR WELFARE OF THE CLI ENT OR CLI ENTS OF THE FAM LY CARE HOVE OR FAM -
LY BASED TREATMENT PROVIDER FAILURE TO COWLY WTH TH S DI RECTI VE
SHALL, AS APPLI CABLE, CONSTI TUTE GROUNDS FOR DENIAL OF AN OPERATI NG
CERTI FI CATE, OR REMOVAL OF THE OPERATI NG CERTI FI CATE OF THE FAM LY CARE
HOVE OR FAMLY BASED TREATMENT PROVIDER IN ACCORDANCE WTH  THE
PROVI SIONS COF ARTICLE SI XTEEN OR THI RTY- ONE OF THE MENTAL HYA ENE LAW
OR

(I'11)y IF THE CRIM NAL HI STORY | NFORVATI ON CONCERNI NG SUCH SUBJECT
I NDI VI DUAL REVEALS AN OUTSTANDI NG CHARGE FOR ANY CRI ME | DENTI FI ED I N
PARAGRAPH (A) OF THIS SUBDI VISION, THE AUTHORIZED AGENCY SHALL, AS
APPLI CABLE, HOLD THE APPLI CATI ON FOR AN OPERATI NG CERTI FI CATE | N ABEY-
ANCE UNTI L THE CHARGE | S RESOLVED, OR REQUI RE A SAFETY ASSESSMENT OF THE
FAM LY CARE HOVE OR FAM LY BASED TREATMENT PROVI DER TO BE PERFORMED, AND
SHALL DI RECT THE FAM LY CARE HOVE OR FAM LY BASED TREATMENT PROVI DER OF
ANY ACTIONS THAT MJST BE TAKEN TO ENSURE THAT THE SUBJECT | NDI VI DUAL
WLL NOT I N ANY WAY JEOPARDI ZE THE HEALTH, SAFETY, OR WELFARE OF THE
CLIENT OR CLIENTS O THE FAMLY CARE HOME OR FAM LY BASED TREATMENT
PROVI DER. FAI LURE TO PROVPTLY | MPLEMENT SUCH ACTI ONS BY THE FAM LY CARE
HOVE OR FAMLY BASED TREATMENT PROVI DER SHALL CONSTI TUTE GROUNDS FOR
REMOVAL OF | TS OPERATI NG CERTI FI CATE I N ACCORDANCE WTH THE PROVI SI ONS
OF ARTI CLE SI XTEEN OR THI RTY-ONE OF THE MENTAL HYG ENE LAW OR
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(1V) I F THE CRI M NAL HI STORY | NFORVATI ON CONCERNI NG SUCH SUBJECT | NDI -
VI DUAL REVEALS AN OUTSTANDI NG CHARCGE FOR ANY CRI ME OTHER THAN ONE | DEN-
TIFIED | N PARAGRAPH (A) OF THI' S SUBDI VI SI ON, THE AUTHORI ZED AGENCY DMAY,
AS APPLI CABLE, HOLD THE APPLICATION FOR AN OPERATI NG CERTI FI CATE I N
ABEYANCE OR REQUI RE A SAFETY ASSESSMENT OF THE FAM LY CARE HOVE OR FAM -
LY BASED TREATMENT PROVI DER TO BE PERFORMED, AND MAY DI RECT THE FAM LY
CARE HOVE OR FAM LY CARE TREATMENT PROVI DER OF ANY ACTI ONS THAT MJUST BE
TAKEN TO ENSURE THAT THE SUBJECT | NDI VIDUAL WLL NOT JEOPARDI ZE THE
HEALTH, SAFETY, OR WELFARE OF THE CLI ENT OR CLIENTS OF THE FAM LY CARE
HOVE OR FAM LY BASED TREATMENT PROVI DER. FAI LURE TO PROVPTLY | MPLEMENT
SUCH ACTI ONS BY THE FAM LY CARE HOVE OR FAM LY BASED TREATMENT PROVI DER,
| F DI RECTED TO DO SO, SHALL CONSTI TUTE GROUNDS FOR REMOVAL OF I TS OPER-
ATI NG CERTI FI CATE | N ACCORDANCE W TH THE PROVI SI ONS OF ARTI CLE S| XTEEN
OR THI RTY-ONE OF THE MENTAL HYd ENE LAW

(E) Prior to making a determ nation to deny an application or renewal,
or directing an enployer to deny enploynent, the authorized agency shall
[afford] NOTIFY the subject individual THAT HE OR SHE HAS THE RIGHT TO
an opportunity to explain, in witing, why the application should not be
deni ed. SUCH NOTI FI CATI ON SHALL BE I N WRI TI NG AND:

(1) I'NCLUDE A SUWARY OF THE CRI M NAL HI STORY | NFORVMATI ON;

(1) INCLUDE A COPY OF ARTICLE TVENTY- THREE- A OF THE CORRECTI ON LAW
AND

(1'11) I'NFORM THE SUBJECT | NDI VI DUAL HOW TO OBTAI N AND SEEK CORRECTI ON
OF HS OR HER CRIM NAL HI STORY | NFORMATI ON.

[(e)] (F) Upon receipt of crimnal history information fromthe divi-
sion, the authorized agency may request, and is [entitled] AUTHORI ZED to
receive, information pertaining to any crine identified in such crim nal
history information fromany state or |local I|aw enforcenent agency,
district attorney, parole officer, probation officer or court for the
pur poses of determ ning whether any ground relating to such crinme exists
for denying an application, renewal, or enploynent, AND PROVIDED
FURTHER, THAT W TH RESPECT TO CRI MES COW TTED | N THE STATE OF NEW YORK,
SUCH AUTHORI ZED AGENCY | S ENTI TLED TO RECEI VE SUCH | NFORMATI ON.

[(f)] (G The authorized agency shall thereafter pronptly notify the
provi der concerning whether its check has revealed any crimnal history
information, and if so, what actions shall or nay be taken by the
aut hori zed agency and the provider. SUCH NOTI FI CATION SHALL |INCLUDE A
VWRI TTEN SUMVARY BY THE AUTHORI ZED AGENCY OF THE CRI M NAL HI STORY | NFOR-
MATI ON PROVI DED BY THE DI VI SI ON ANDY OR THE FEDERAL BUREAU OF | NVESTI -
GATION. THE WRI TTEN SUMVARY SHALL | NCLUDE A NOTATI ON OF ANY OUTSTANDI NG
CHARGES, |F ANY, ABOUT WHI CH THE AUTHORI ZED AGENCY IS AWAI TING FURTHER
| NFORMATI ON CONCERNING THE FINAL DI SPCSITION OF SUCH CHARGES. THE
AUTHORI ZED AGENCY SHALL SUPPLEMENT SUCH NOTI FI CATI ON WHEN THE AUTHORI ZED
AGENCY RECEI VES | NFORVMATI ON FROM THE DI VI SION RELATING TO A SUBJECT
| NDI VI DUAL AS PART OF THE SEARCH AND RETAI N PROCESSI NG CONDUCTED BY SUCH
DIVISION OR WHEN THE AUTHORI ZED AGENCY RECEI VES | NFORMVATI ON RELATI VE TO
THE FI NAL DI SPOSI TI ON OF AN OQUTSTANDI NG CHARGE.

[(g) Wiere the authorized agency denies the application for or renewal
of an operating certificate, contract, approval or other authorization
to provide services, or directs a provider to deny enpl oynent of the
subj ect individual on account of the subject individual's crimnal
history information, the notification by the authorized agency shall
include a summary of the crimnal history information provided by the
di vi si on. ]

(h) I'N THE EVENT THAT THE | NFORVATI ON OBTAI NED BY THE AUTHORI ZED AGEN-
CY FROM THE DI VISION AND OR THE FEDERAL BUREAU OF | NVESTI GATI ON | NDI -
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CATES THAT EI THER ENTITY HAS NO CRIMNAL HI STORY | NFORMATION WTH
RESPECT TO THE SUBJECT | NDI VI DUAL, THE AUTHORI ZED AGENCY SHALL NOTI FY
THE PROVI DER THAT SUCH | NDI VI DUAL HAS NO CRIM NAL HI STORY | NFORVATI ON
RECORD.

(1) Were the authorized agency directs a provider to deny enpl oynent
OR VOLUNTEER SERVI CE based on crimnal history information, the provider
nmust notify the subject individual that such information is the basis of
the denial. WHERE THE AUTHORI ZED AGENCY DENI ES THE | SSUANCE OF AN OPER-
ATI NG CERTI FI CATE, CONTRACT, APPROVAL OR OTHER AUTHORI ZATI ON TO PROVI DE
SERVI CES BASED ON CRI M NAL HI STORY | NFORVATI ON, THE AUTHORI ZED AGENCY
MUST NOTI FY THE SUBJECT | NDI VI DUAL THAT SUCH | NFORMATION | S THE BASI S OF
THE DEN AL.

7. Any crimnal history information provided by the division, and any
summary of the crimnal history information provided by the authorized
agency to [an enployer] A PROVIDER pursuant to this section is confiden-
tial and shall not be available for public inspection; provided, howev-
er, nothing in this subdivision shall prevent an authorized agency or
provider fromdisclosing crimnal history information at any adm nistra-
tive or judicial proceeding relating to the denial or revocation of an
application, enploynent, |icense or registration. Were the authorized
agency denies the application for or renewal of an operating certif-
i cate, contract, approval or other authorization to provide services, or
directs a provider to deny enploynent OR VOLUNTEER SERVI CE of the
subj ect individual, the subject of the crimnal history information
check conducted pursuant to this section shall be entitled to receive,
upon witten request, a copy of the summary of the <crimnal history
i nformati on provided by the authorized agency to the provider.

8. A provider shall advise the authorized agency when a subject indi-
vidual is no |onger subject to such check. The authorized agency shal
inform the division when a subject individual is no |onger subject to
such check so that the division may termnate its retain processing with
regard to such individual. At |east once a year, the authorized agency
shall be required to conduct a validation of the records maintai ned by
the division, including information obtained fromthe federal bureau of
investigation [pursuant to article twenty-eight-E of the public health
| aw] and provide such results to the authorized agency for purposes of
updating the permanent record of such crimnal history infornmation
results.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw, provided, however, that section one of this
act and the anendnents to paragraphs (b) and (d) of subdivision 5 of
section 845-b of the executive |aw made by section two of this act shal
apply to famly care hones and fam |y based treatnent prograns issued an
initial operating certificate, or a renewal of an existing operating
certificate, on or after the effective date of this act.



