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STATE OF NEW YORK

10328
I N ASSEMBLY
May 22, 2012

Introduced by M of A CUSICK -- read once and referred to the Commttee
on Codes

AN ACT to amend the general business |law and the penal law, in relation
to the prevention of organized retail crine

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by adding a new article
29-BB to read as foll ows:

ARTI CLE 29- BB
PREVENTI ON OF ORGANI ZED RETAI L CRI ME

SECTI ON 527. LEG SLATI VE FI NDI NGS AND DETERM NATI ONS.
527-A. ORGANI ZED RETAIL CRI ME.
527-B. ORGANI ZED RETAIL THEFT W TH AGGREGATE VALUE OF ONE THOU-
SAND DOLLARS OR MORE.

S 527. LEG SLATI VE FI NDI NGS AND DETERM NATIONS. (A) THE LEG SLATURE
FINDS AND DETERM NES THAT ORGANI ZED RETAIL CRIME IS A DI STURBI NG CRI M -
NAL ENTERPRI SE THAT | NVOLVES THE LARCGE SCALE THEFT OF CONSUMER | TEMS
FROM RETAI L COMMERCI AL ESTABLI SHVENTS. SUCH CRI M NAL ACTIVITY HAS BROAD
AND DETRI MENTAL | MPLI CATI ONS FOR NEW YORK, | TS BUSI NESSES AND CONSUMERS,
AND ADVERSELY AFFECTS THE HEALTH, SAFETY AND WELFARE OF ALL C Tl ZENS.
ORGANI ZED RETAIL CRIME |S UNDERTAKEN BY PROFESSI ONAL SHOPLI FTERS WHO
STEAL OR FRAUDULENTLY OBTAI N MERCHANDI SE W TH THE | NTENT TO RESELL SUCH
| TEMS TO | NDI VI DUALS OR COMMERCI AL MARKETPLACES.

(B) THE LEGQ SLATURE FURTHER FINDS AND DECLARES THAT THE ECONOM C
| MPACT OF ORGANI ZED RETAI L CRI ME EXTENDS FAR BEYOND THE MANUFACTURI NG
AND RETAIL | NDUSTRY, AND | NCLUDES COSTS AND | NCONVENI ENCES | NCURRED BY
CONSUMERS, A REDUCTION I N POTENTI AL COMVERCI AL EMPLOYMENT AND JOB
GROMH, AND A LGOSS OF SALES TAX REVENUE FOR THE STATE AND | TS LOCALI -
TIES. THE SCOPE, SIZE AND SOPHI STI CATION OF LOSS PREVENTI ON MEASURES
DEPLOYED BY RETAILERS TO PREVENT SUCH CRI M NAL ACTIVITY ARE ULTI MATELY
BORNE BY CONSUMERS I N THE FORM OF H GHER PRI CES OF RETAI L GOCODS, AND THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THEFT AND UNREGULATED RESALE OF STOLEN RETAIL | TEMS, SUCH AS CONSUMABLE
AND HEALTH AND BEAUTY PRODUCTS, CAN PRESENT SUBSTANTI AL HEALTH, SAFETY
AND QUALI TY CONCERNS FOR | NDI VI DUAL CONSUMERS WHO PURCHASE THESE GOCDS
UNAWARE THAT THEY ARE BEI NG OFFERED FOR SALE AS A RESULT OF AN CORGANI ZED
RETAI L CRI ME TRANSACTI ON.

(© THE LEGQ SLATURE FURTHER FINDS AND DECLARES THAT THE STATE MJUST
TAKE SERI QUS ACTI ON TO COMBAT THE | SSUE OF ORGANI ZED RETAIL CRI Mg, AND
TO PREVENT | TS OCCURRENCE. THAT MEASURES MUST BE ENACTED I N BOTH THI S
ARTI CLE AND THE PENAL LAW TO DETER AND PUNI SH SUCH BEHAVIOR, AND TO
PROMOTE A RETAI L ATMOSPHERE | N NEW YORK WHERE THI S TYPE OF CONDUCT W LL
NOT' OCCUR. THROUGH THE ESTABLI SHMENT OF SUCH MEASURES, | T IS THE | NTEN
TION OF TH S LEQ SLATURE TO DETER AND PUNI SH ORGANI ZED RETAI L CRI ME, AND
TO PROMOTE AND PROTECT THE HEALTH, SAFETY AND ECONOM C AFFORDABI LI TY OF
NEW YORK' S CONSUMERS.

S 527-A. ORGANI ZED RETAIL CRIME. (A) DEFINITIONS. FOR THE PURPOSES OF
TH' S ARTI CLE, THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS:

1. "ACCESS DEVICE" SHALL MEAN ANY CARD, | NCLUDI NG G FT CARD, PLATE,
CODE, | NCLUDI NG UNI VERSAL PRI CE CODE LABEL, ACCOUNT NUMBER, ELECTRONI C
SERI AL NUMBER, MOBILE | DENTIFI CATI ON NUMBER, PERSONAL | DENTI FI CATI ON
NUMBER, OR OTHER TELECOMVUNI CATI ONS SERVI CE, EQUI PMENT, OR | NSTRUMENT
| DENTI FI ER, | NCLUDI NG A RADI O FREQUENCY | DENTI FI CATI ON TRANSPONDER, OR
OTHER MEANS OF ACCOUNT ACCESS THAT CAN BE USED, ALONE OR I N CONJUNCTI ON
WTH ANOTHER ACCESS DEVICE, TO OBTAIN MONEY, GOCDS, SERVICES, OR ANY
OTHER THI NG OF VALUE, OR THAT CAN BE USED TO IN TIATE A TRANSFER OF
FUNDS (OTHER THAN A TRANSFER ORI G NATED SOLELY BY PAPER | NSTRUMENT) ;

2. "ANTI - SHOPLI FTI NG OR | NVENTORY CONTROL DEVI CE COUNTERVEASURE" SHALL
MEAN ANY |TEM OR DEVICE WHI CH | S DESI GNED, MANUFACTURED, MODI FI ED, OR
ALTERED TO DEFEAT ANY ANTI - SHOPLI FTI NG OR | NVENTORY CONTROL DEVI CE;

3. "CONCEAL" SHALL MEAN TO H DE, COVER, OR OTHERW SE DI SGUI SE MERCHAN-
DI SE SO THAT, ALTHOUGH THERE MAY BE SOVE NOTICE OF | TS PRESENCE, IT IS
NOT VI SI BLE THROUGH ORDI NARY OBSERVATI ON;

4. "CREDIT CARD SYSTEM NUMBER' SHALL MEAN A FI NANCI AL | NSTI TUTI ON OR
OTHER ENTITY THAT IS A MEMBER OF A CREDIT CARD SYSTEM | NCLUDI NG AN
ENTI TY, WHETHER AFFI LI ATED W TH OR | DENTI CAL TO THE CREDI T CARD | SSUER,
THAT IS THE SOLE MEMBER OF A CREDI T CARD SYSTEM

5. "COUNTERFEI T ACCESS DEVI CE" SHALL MEAN ANY ACCESS DEVICE THAT IS
COUNTERFEIT, FICTITIOQUS, ALTERED, OR FORGED, OR AN | DENTI FI ABLE COMPO-
NENT OF AN ACCESS DEVI CE OR A COUNTERFEI T ACCESS DEVI CE;

6. "DEVI CE- MAKI NG EQUI PMENT" SHALL MEAN ANY EQUI PMENT, MECHANISM OR
| MPRESSI ON  DESI GNED OR PRI MARI LY USED FOR MAKI NG AN UNAUTHORI ZED ACCESS
DEVI CE OR A COUNTERFEI T ACCESS DEVI CE;

7. "FULL RETAIL VALUE" SHALL MEAN THE MERCHANT' S STATED OR ADVERTI SED
PRI CE OF THE MERCHANDI SE;

8. "MERCHANDI SE" SHALL MEAN ANY GOODS, CHATTELS, FOODSTUFFS OR WARES
OF ANY TYPE AND DESCRI PTI ON, REGARDLESS OF THE VALUE THEREOCF;

9. "MERCHANT" SHALL MEAN ANY OMNER OR OPERATOR OF ANY STORE OR OTHER
RETAI L MERCANTI LE ESTABLI SHVENT, OR ANY ACENT, EMPLOYEE, LESSEE,
CONSI GNEE, OFFI CER, DI RECTOR, FRANCHI SEE, OR | NDEPENDENT CONTRACTOR OF
SUCH OWNER OR PROPRI ETOR;

10. "ORGANIZED RETAIL THEFT" SHALL MEAN (1) THE STEALI NG, EMBEZZLE-
MENT, OR OBTAI NI NG BY FRAUD, FALSE PRETENSES, OR OTHER | LLEGAL MEANS, OF
RETAI L MERCHANDI SE | N QUANTI TI ES THAT WOULD NOT'  NORMALLY BE PURCHASED
FOR PERSONAL USE OR CONSUMPTI ON FOR THE PURPOSE OF RESELLI NG OR OTHER-
W SE REENTERI NG SUCH RETAI L MERCHANDI SE | N COMVERCE, OR (2) THE RECRUI T-
MENT OF PERSONS TO UNDERTAKE, OR THE COORDI NATI QN, ORGANI ZATION, OR
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FACI LI TATION OF, SUCH STEALING EMBEZZLEMENT, OR OBTAI NI NG BY FRAUD,
FALSE PRETENSES, OR OTHER | LLEGAL MEANS;

11. " ORGANI ZED RETAI L THEFT ENTERPRI SE' SHALL MEAN ANY ASSOCI ATI ON OF
TWO OR MORE PERSONS WHO ENGAGE | N THE CONDUCT OF OR ARE ASSOCI ATED FOR
THE PURPOSE OF EFFECTUATI NG ORGANI ZED RETAI L THEFT OR ANY OTHER TRANSFER
OR SALE OF SHOPL| FTED MERCHANDI SE:

12. "PERSON' SHALL MEAN ANY | NDI VI DUAL OR | NDI VI DUALS, | NCLUDI NG AN
AGENT, OR EMPLOYEE OF A MERCHANT WHERE THE FACTS OF THE SITUATION SO
REQUI RE;

13. "PREM SES OF A STORE OR RETAIL MERCANTI LE ESTABLI SHVENT" SHALL
MEAN AND | NCLUDE BUT BE NOT LIM TED TO THE RETAIL MERCANTILE ESTABLI SH
MENT, ANY COMMON- USE AREAS | N SHOPPI NG CENTERS AND ALL PARKI NG AREAS SET
ASIDE BY A MERCHANT OR ON BEHALF OF A MERCHANT FOR THE PARKI NG OF VEH -
CLES FOR THE CONVENI ENCE OF THE PATRONS OF SUCH RETAI L MERCANTI LE ESTAB-
LI SHVENT;

14. "PRODUCE" SHALL MEAN DESI GN, ALTER, AUTHENTI CATE, DUPLICATE, OR
ASSEMBLE;

15. "RETAIL SALES RECEIPT" SHALL MEAN ANY HANDWRI TTEN OR MACHI NE OR
COVPUTER PRODUCED DOCUMENT AS PROPERLY | SSUED BY A RETAILER TO ACKNOW-
EDGE PAYMENT RECEl VED BY A CUSTOVER

16. "SHOPLIFTING' SHALL MEAN TO (1) PURPOSELY TAKE POSSESSI ON OF,
CARRY AWAY, TRANSFER OR CAUSE TO BE TRANSFERRED ANY MERCHANDI SE
DI SPLAYED, HELD, STORED, OR OFFERED FOR SALE BY ANY STORE OR OTHER
RETAI L MERCANTI LE ESTABLI SHVENT WTH THE |NTENTION OF DEPRIVING THE
MERCHANT OF THE POSSESSION, USE OR BENEFIT OF SUCH MERCHANDI SE OR
CONVERTI NG THE SAME TO THE USE OF SUCH PERSON W THOUT PAYING TO THE
MERCHANT THE VALUE THERECF; (2) PURPOSELY CONCEAL UPON HI S OR HER PERSON
OR OTHERW SE ANY MERCHANDI SE OFFERED FOR SALE BY ANY STORE OR OTHER
RETAI L MERCANTI LE ESTABLI SHVENT WTH THE |NTENTION OF DEPRIVING THE
MERCHANT OF THE PROCESSES, USE OR BENEFIT OF SUCH MERCHANDI SE OR
CONVERTI NG THE SAME TO THE USE OF SUCH PERSON W THOUT PAYING TO THE
MERCHANT THE FULL RETAIL VALUE THEREOF; (3) PURPCSELY AND W TH THE
| NTENT TO DEFRAUD, TO ALTER, TRANSFER OR REMOVE ANY LABEL, PRI CE TAG OR
MARKI NG | NDI CI A OF VALUE OR ANY OTHER MARKI NGS WHI CH Al D | N DETERM NI NG
VALUE AFFI XED TO ANY MERCHANDI SE DI SPLAYED, HELD, STORED OR OFFERED FOR
SALE BY ANY STORE OR OTHER RETAIL MERCANTI LE ESTABLI SHVENT AND TO
ATTEMPT TO PURCHASE SUCH MERCHANDI SE PERSONALLY OR IN CONSORT W TH
ANOTHER AT LESS THAN THE FULL RETAIL VALUE W TH THE | NTENTI ON OF DEPRI V-
| NG THE MERCHANT OF ALL OR SOVE PART OF THE VALUE THERECF; (4) PURPOSELY
TRANSFER ANY MERCHANDI SE DI SPLAYED, HELD, STORED OR OFFERED FOR SALE BY
ANY STORE OR OTHER RETAI L MERCANTI LE ESTABLI SHVENT FROM THE CONTAI NER | N
OR ON WH CH THE SAME SHALL BE DI SPLAYED TO ANY OTHER CONTAINER W TH
I NTENT TO DEPRIVE THE MERCHANT OF ALL OR SOVE PART OF THE RETAI L VALUE
THEREOF; OR (5) PURPOSELY UNDER- RING W TH THE | NTENTI ON OF DEPRI VI NG THE
MERCHANT OF THE FULL RETAIL VALUE THERECF;

17. "STORE OR OTHER RETAIL MERCANTI LE ESTABLI SHVENT" SHALL MEAN A
PLACE WHERE MERCHANDI SE |S DI SPLAYED, HELD, STORED, OR OFFERED TO THE
PUBLI C FOR SALE;

18. "TRAFFI C' SHALL MEAN TRANSFER, OR OTHERW SE DI SPCSE OF, TO ANOTHER
IN A FRAUDULENT MANNER, OR OBTAI N CONTROL OF W TH | NTENT TO FRAUDULENTLY
TRANSFER OR DI SPOSE OF;

19. "UNAUTHORI ZED ACCESS DEVI CE" SHALL MEAN ANY ACCESS DEVI CE THAT IS
LOST, STOLEN, EXPIRED, REVOKED, CANCELED, OR OBTAI NED W TH | NTENT TO
DEFRAUD;
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20. "UNDER- RI NG' SHALL MEAN TO CAUSE THE CASH REA STER OR OTHER SALE
RECORDI NG DEVICE TO REFLECT LESS THAN THE FULL RETAIL VALUE OF THE
MERCHANDI SE; AND

21. "UNIFORM PRODUCT CCDE LABEL" SHALL MEAN ANY BAR CODE OR OTHER
CODI NG SYSTEM DESI GNED TO BE READ BY COMPUTER WH CH CONTAINS PRI Cl NG
| NFORMATI ON AND OTHER RELATED | NFORVATI ON USED BY A RETAI LER AND READ BY
A COWUTER AT PO NT OF PURCHASE FOR PURPOSES OF ESTABLI SHI NG THE SALE
PRI CE OF A GOOD.

(B) ORGANI ZED RETAIL CRIME. THE PRACTICE OF ORGANI ZED RETAIL CRI ME,
| NCLUDI NG ORGANI ZED RETAIL THEFT, LEADI NG AN ORGAN ZED RETAI L THEFT
ENTERPRI SE, AND CRIM NAL PRACTICES WTH AN ACCESS DEVICE SHALL BE
PROH BI TED AND UNLAWFUL UNDER THI S ARTI CLE AND PURSUANT TO ARTI CLES ONE
HUNDRED FI FTY- FI VE AND ONE HUNDRED S| XTY- FI VE OF THE PENAL LAW

S 527-B. ORGANI ZED RETAI L THEFT W TH AGGREGATE VALUE OF ONE THOUSAND
DOLLARS OR MORE. A PERSON SHALL BE QU LTY OF ORGANI ZED RETAI L THEFT
VWHEN:

(A) THE PROPERTY | S STOLEN FROM A RETAI L MERCANTI LE ESTABLI SHVENT AS
DEFI NED | N SECTI ON TWO HUNDRED SEVENTEEN OF THI S CHAPTER AND THE AGGRE-
GATED VALUE OF PRI CE TAGS, STICKER TAGS, OR OTHERW SE ADVERTI SED RETAI L
PRI CES OF SUCH PROPERTY EXCEEDS ONE THOUSAND DCLLARS.

(B) THE PROPERTY |S STOLEN BY ONE PERSON, OR BY TWO OR MORE PERSONS
WORKI NG | N ASSOCI ATION, FROM ONE OR MORE THAN ONE RETAIL MERCANTILE
ESTABLI SHVENT AS DEFI NED | N SECTI ON TWD HUNDRED SEVENTEEN OF THI S CHAP-
TER WTH N A PERI OD OF TH RTY DAYS OR LESS BETWEEN THE FI RST AND SECOND
EPI SODE, THE SECOND AND THI RD EPISODE, OR BETWEEN ANY SUCCEEDI NG
EPI SODES, AND THE AGGREGATED VALUE OF PRICE TAGS, STICKER PRICES, OR
OTHERW SE ADVERTI SED RETAI L PRI CES OF SUCH PROPERTY EXCEEDS ONE THOUSAND
DOLLARS.

ORGANI ZED RETAI L THEFT W TH AGGREGATE VALUE OF ONE THOUSAND DOLLARS OR
MORE SHALL BE A CLASS E FELONY.

S 2. Section 155.30 of the penal |law is anmended by addi ng two new
subdi visions 12 and 13 to read as foll ows:

12. THE PROPERTY | S STOLEN FROM A RETAI L MERCANTI LE ESTABLI SHVENT AS
DEFI NED | N SECTI ON TWO HUNDRED SEVENTEEN OF THE GENERAL BUSI NESS LAW AND
THE AGGREGATED VALUE OF PRI CE TAGS, STICKER TAGS, OR OTHERW SE ADVER-
TI SED RETAI L PRI CES OF SUCH PROPERTY EXCEEDS ONE THOUSAND DCLLARS.

13. THE PROPERTY | S STOLEN BY ONE PERSON, OR BY TWO OR MORE PERSONS
WORKI NG | N ASSOCIATION, FROM ONE OR MORE THAN ONE RETAI L MERCANTI LE
ESTABLI SHVENT AS DEFI NED | N SECTI ON TWD HUNDRED SEVENTEEN OF THE GENERAL
BUSI NESS LAWW THIN A PERI OD OF TH RTY DAYS OR LESS BETWEEN THE FIRST
AND SECOND EPISODE, THE SECOND AND THI RD EPI SODE, OR BETWEEN ANY
SUCCEEDI NG EPI SCDES, AND THE AGGREGATED VALUE OF PRICE TAGS, STICKER
PRI CES, OR OTHERW SE ADVERTI SED RETAI L PRI CES OF SUCH PROPERTY EXCEEDS
ONE THOUSAND DOLLARS.

S 3. This act shall take effect on the first of November next succeed-
ing the date on which it shall have becone a | aw



