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STATE OF NEW YORK

10122
I N ASSEMBLY

May 7, 2012
Introduced by M of A N RVERA -- read once and referred to the
Committee on Ways and Means
AN ACT to anend the tax law, in relation to a small business electric

energy tax credit

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 210 of the tax law is anmended by adding a new
subdi vision 45 to read as foll ows:

45. SMALL BUSI NESS ELECTRI C ENERGY TAX CREDI T. (A) A TAXPAYER THAT IS
ELI G BLE UNDER THE LI M TATI ONS SPECI FI ED | N PARAGRAPH (B) OF THI S SUBDI -
VI SI ON SHALL BE ALLOAED A CREDI T AGAINST THE TAX | MPCSED BY THI' S ARTI -
CLE. THE AMOUNT OF THE CREDI T SHALL BE EQUAL TO THE PRODUCT OF TWD
CENTS PER KI LOMTT HOUR FOR ALL BUSI NESS RELATED ELECTRICITY USAGE AT
THE TAXPAYER S PRI MARY BUSI NESS LOCATI ON.

(B) AN ELIGABLE TAXPAYER SHALL (1) HAVE NO MORE THAN NI NETEEN FULL
TI ME EQUI VALENT EMPLOYEES IN NEW YORK STATE, | NCLUDING ANY RELATED
MEMBERS OR AFFILIATES, (lIl) NOT BE A SOLE-PROPRIETORSH P | F SUCH
SOLE- PROPRI ETOR' S PRI MARY BUSI NESS LOCATION IS SITED IN OR PART OF SUCH
SOLE- PROPRI ETOR' S PLACE OF RESIDENCE, (I11) NOT BE CERTI FI ED PURSUANT TO
ARTI CLE ElI GHTEEN- B OF THE GENERAL MUNI Cl PAL LAW AND (1V) NOT BE RECEI V-
ING ANY ALLOCATION OR AWARD PURSUANT TO ANY PROGRAM AUTHORI ZED UNDER
ARTI CLE SI X OF THE ECONOM C DEVELOPMENT LAW

(O (1) THE TERM "BUSI NESS RELATED ELECTRI CI TY USAGE" SHALL REFER TO
ELECTRI CAL PONER USACGE USED TO FURTHER THE ECONOM C ACTI VI TY OF THE
TAXPAYER AT THE PRI MARY BUSI NESS LOCATI ON THAT |'S CLEARLY DELI M TED FROM
ANY SHARED ELECTRI CAL PONER USAGE COST. (I1) THE TERM " PRI MARY BUSI NESS
LOCATI ON'  SHALL MEAN THE PHYSI CAL SI TE OF THE TAXPAYER W THI N THE STATE
OF NEW YORK WHERE THE MAJORI TY OF THE TAXPAYER S ECONOM C ACTIMITY IS
GENERATED OR COORDI NATED THROUGH. (1'11) THE TERM "RELATED MEMBERS'
SHALL HAVE THE SAME MEANI NG AS SET FORTH IN CLAUSES (A) AND (B) OF
SUBPARAGRAPH ONE OF PARAGRAPH (O OF SUBDI VI SION NI NE OF SECTI ON TWO
HUNDRED ElI GHT OF THI S ARTI CLE, AS AMENDED BY SECTION ONE OF PART M OF
CHAPTER SI X HUNDRED EIGHTY-SI X OF THE LAWS OF TWD THOUSAND THREE, AND
THE TERM " AFFI LI ATES" SHALL MEAN THOSE CORPORATI ONS THAT ARE MEMBERS OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE SAME AFFI LI ATED GROUP (AS DEFI NED I N SECTI ON FI FTEEN HUNDRED FOUR OF
THE | NTERNAL REVENUE CODE) AS THE TAXPAYER

(D) THE ELI G BLE USAGE LEVEL SHALL BE THE TOTAL Kl LOMTT HOUR USAGE OF
THE TAXPAYER FOR BUSI NESS RELATED ELECTRI CI TY USAGE DURI NG THE TAXPAY-
ER S TAXABLE YEAR AS VERI FI ED THROUGH BI LLS OR OTHER FORM OF USAGE CHART
PROVI DED TO THE TAXPAYER BY THE TAXPAYER S ELECTRICITY POWMNER SERVI CE
PROVI DER.

(E) THE CREDIT ALLOAED UNDER THI S SUBDI VI SI ON FOR ANY TAXABLE YEAR
SHALL NOT REDUCE THE TAX DUE FOR SUCH YEAR TO LESS THAN THE HI GHER OF
THE AMOUNTS PRESCRI BED | N PARAGRAPHS (C) AND (D) OF SUBDI VI SI ON ONE OF
THI S SECTI ON. HONEVER, |F THE AMOUNT OF CREDI T ALLOWED UNDER THI S SUBDI -
VI SI ON FOR ANY TAXABLE YEAR REDUCES THE TAX TO SUCH AMOUNT, ANY AMOUNT
OF CREDIT NOTr DEDUCTIBLE |IN SUCH TAXABLE YEAR SHALL BE TREATED AS AN
OVERPAYMENT OF TAX TO BE CREDI TED OR REFUNDED I N ACCORDANCE WTH THE
PROVI SI ONS OF SECTI ON TEN HUNDRED ElI GHTY-SI X OF TH' S CHAPTER. PROVI DED,
HOWEVER, THE PROVI SI ONS OF SUBSECTI ON (C) OF SECTI ON TEN HUNDRED EI GHT-
Y-El GHT OF THI S CHAPTER NOTW THSTANDI NG NO | NTEREST SHALL BE PAI D THER-
EON.

S 2. Section 606 of the tax law is anmended by addi ng a new subsection
(uu) to read as follows:

(UU) SMALL BUSI NESS ELECTRI C ENERGY TAX CREDIT. (1) A TAXPAYER THAT IS
ELI G BLE UNDER THE LIMTATIONS SPECIFIED |IN PARAGRAPH TWO OF THI'S
SUBSECTI ON SHALL BE ALLOWED A CREDI T AGAINST THE TAX | MPOSED BY THI S
ARTI CLE. THE AMOUNT OF THE CREDI T SHALL BE EQUAL TO THE PRODUCT (OR PRO
RATA SHARE OF THE PRODUCT I N THE CASE OF A PARTNERSHI P) OF TWD CENTS PER
KI LOMTT HOUR FOR ALL BUSI NESS RELATED ELECTRI CI TY USAGE AT THE TAXPAY-
ER S PRI MARY BUSI NESS LOCATI ON.

(2) AN ELI G BLE TAXPAYER SHALL (1) HAVE NO MORE THAN NI NETEEN FULL
TIME EQU VALENT EMPLOYEES |IN NEW YORK STATE, | NCLUDI NG ANY RELATED
MEMBERS OR AFFI LI ATES, (11) SHALL NOT BE A SCOLE- PROPRI ETORSHI P | F SUCH
SOLE- PROPRI ETOR' S PRI MARY BUSI NESS LOCATION IS SI TED I N OR PART OF SUCH
SOLE- PROPRI ETOR' S PLACE OF RESIDENCE, (I11) NOT BE CERTI FI ED PURSUANT TO
ARTI CLE ElI GHTEEN- B OF THE GENERAL MUNI Cl PAL LAW AND (1V) NOT BE RECEI V-
| NG ANY ALLOCATI ON OR AWARD PURSUANT TO ANY PROGRAM AUTHORI ZED UNDER
ARTI CLE SI X OF THE ECONOM C DEVELOPMENT LAW

(3) (1) THE TERM "BUSI NESS RELATED ELECTRI CI TY USAGE" SHALL REFER TO
ELECTRI CAL PONER USAGE USED TO FURTHER THE ECONOM C ACTIMITY OF THE
TAXPAYER AT THE PRI MARY BUSI NESS LOCATI ON THAT |'S CLEARLY DELI M TED FROM
ANY SHARED ELECTRI CAL PONER USAGE COST. (I1) THE TERM " PRI MARY BUSI NESS
LOCATI ON' SHALL MEAN THE PHYSI CAL SITE OF THE TAXPAYER WTHI N THE STATE
OF NEW YORK WHERE THE MAJORITY OF THE TAXPAYER S ECONOM C ACTIVITY IS
GENERATED OR COORDI NATED THROUGH. (I111) THE TERM " RELATED MEMBERS' SHALL
HAVE THE SAME MEANI NG AS SET FORTH I N CLAUSES (A) AND (B) OF SUBPARA-
GRAPH ONE OF PARAGRAPH (O) OF SUBDI VI SION NI NE OF SECTI ON TWO HUNDRED
El GHT OF THI S CHAPTER, AS AMENDED BY SECTION ONE OF PART M OF CHAPTER
SI X HUNDRED ElIGHTY-SI X OF THE LAWS OF TWD THOUSAND THREE, AND THE TERM
" AFFI LI ATES" SHALL MEAN THOSE CORPORATI ONS THAT ARE MEMBERS OF THE SAME
AFFI LI ATED GROUP (AS DEFINED IN SECTION FI FTEEN HUNDRED FOUR OF THE
| NTERNAL REVENUE CODE) AS THE TAXPAYER

(4) THE ELI G BLE USAGE LEVEL SHALL BE THE TOTAL KI LOMTT HOUR USAGE OF
THE TAXPAYER FOR BUSI NESS RELATED ELECTRI CI TY USAGE DURI NG THE TAXPAY-
ER S TAXABLE YEAR AS VERI FI ED THROUGH BI LLS OR OTHER FORM OF USAGE CHART
PROVIDED TO THE TAXPAYER BY THE TAXPAYER S ELECTRI CI TY POAER SERVI CE
PROVI DER.

(5 IF THE AMOUNT OF CREDIT ALLOAED UNDER THI'S SUBSECTION FOR ANY
TAXABLE YEAR SHALL EXCEED THE TAXPAYER S TAX FOR SUCH YEAR, THE EXCESS
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SHALL BE TREATED AS AN OVERPAYMENT OF TAX TO BE CREDI TED OR REFUNDED I N
ACCORDANCE W TH THE PROVI SI ONS OF SECTI ON SI X HUNDRED ElI GHTY-SI X OF TH' S
ARTI CLE, PROVI DED, HOAEVER, THAT NO | NTEREST SHALL BE PAI D THEREON.

S 3. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is anmended by adding a new clause (xxxiv) to read as
fol | ows:

(XXXI1'V) SMALL BUSI NESS ELECTRI C QUALI FYI NG ELECTRI C TY USAGE
ENERGY TAX CREDI T UNDER SUBDI VI SI ON FORTY- FI VE
UNDER SUBSECTI ON ((UU) OF SECTI ON TWO HUNDRED TEN

S 4. This act shall take effect immediately and shall apply to taxable
years begi nning on or after January 1, 2013.



