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STATE OF NEW YORK

909
2011- 2012 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 5, 2011

I ntroduced by Sens. KRUEGER, HASSELL- THOVPSON, HUNTLEY, PARKER, SERRANO
-- read twice and ordered printed, and when printed to be conmtted to
the Committee on Health

AN ACT to anend the public health law, in relation to requiring a
cost/benefit analysis of pharmaceutical advertising and pronotiona
expenses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The legislature finds and decl ares as
follows: (1) Mrre than al nost all other consumer purchases, the purchase
of nedications has a direct, discernible inpact on the health, life and
pocket books of New York state citizens. (2) A substantial and grow ng
portion of the price of prescription drug products and their <cost to
consuners and the state is represented by advertising, particularly
di rect -t o-consuner advertising through mass nedia, conpany adverti sing
and pronotional activities through the education of the personnel of
managed care plans, pharnmaceutical benefits nmanagenent conpani es, hospi -
tals and clinics and health care professionals by neans of sal espersons’
detailing, seminars and conferences, and indirect advertising and
pronotion to health care professionals and their staffs and the person-
nel of managed care plans, and pharnmaceutical benefits nmanagenent conpa-
nies, hospitals and clinics through entertai nment, neals, travel, trips,
pronotional itens, free sanples and free supplies, all of which also
include the salaries of the growi ng | egions of drug representatives and
sal espersons. (3) There has been marked i ncrease in spending by pharna-
ceutical conpanies for direct-to-consuner advertising since the |iber-
alization of federal regul ations governing these practices in 1997. (4)
Researchers have indicated that assunptions of the amount of advertising
are based on extrapolation fromdata in the public domain since they
were unable to obtain data directly fromthe pharnmaceutical conpanies.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(5) Pharnaceutical conpanies claim that advertising dollars are well
spent in that they facilitate dialogue between patients and doctors
about diseases and conditions that are w dely undertreated, thereby
| eading to diagnoses and prescriptions that save |ives or even greater
costs resulting fromdelays in treatnent, while consuner groups point to
evi dence that advertising may be | eadi ng consuners to make i nappropriate
demands for newer, costlier medicines, when | ess expensive drugs may be
as or nore appropriate. (6) Health insurance conpanies claimthat
di rect-to-consumer advertising notivates consuners to seek nore expen-
sive drugs than necessary or unnecessary drugs which, in turn, is
responsible in part for large increases in health insurance preniumns.
(7) There are no accurate reported figures on what pharnaceutical conpa-
nies spend on advertising, educational and pronotional activities to
i nfluence provider practices, consuner demand or market share. (8) New
York state and |ocal governments will spend over one billion dollars
this year on prescription drugs as costs continue to increase. (9) The
| egislature needs data that is reliable and valid regarding industry
di rect-to-consumer advertising and drug detailing practices. (10) The
| egi sl ature hereby determ nes that it nust require pharnaceutical conpa-
nies to provide data through the disclosure of their expenditures for
mass nedi a direct-to-consunmer advertising, correspondence to consumers
and direct and indirect advertising through education, entertainnment and
pronoti onal sanples and giveaways to health care professionals, their
of fices and staffs, and for the personnel of nanaged care plans and
pharmaceutical benefits managenment conpani es and hospitals and clinics
to determne its inmpact on provider practices and consuners demand.

S 2. Subdivision 1 of section 206 of the public health lawis anended
by addi ng a new paragraph (s) to read as foll ows:

(S) CONDUCT A COST/BENEFIT ANALYSIS OF ADVERTI SI NG AND PROMOTI ONAL
ACTI VI TI ES ASSOCI ATED W TH THE PROVI SI ON OF PRESCRI PTION DRUGS TO THI S
STATE'S CITIZENS BY PHARVACEUTI CAL COWPANIES. THE COWM SSI ONER SHALL
UTI LI ZE A METHODOLOGY TO DETERM NE THE | MPACT UPON THE NECESSITY FOR
| NPATI ENT HOSPI TAL CARE, MAJOR AMBULATORY SERVI CES, | NVASI VE PROCEDURES,
NUMBERS OF VISITS TO HEALTH CARE PROFESSI ONALS AND HEALTH | NSURANCE
PREM UM RATES RELATIVE TO THE COSTS ASSOCI ATED W TH ADVERTI SI NG AND
PROMOTI ONAL  ACTI VI TI ES DI RECTED TOMRD THI S STATE' S CI TI ZENS BY PHARMA-
CEUTI CAL COWPANI ES. AT REASONABLE | NTERVALS, AS DETERM NED BY THE
COW SSI ONER, BUT | N NO EVENT LESS FREQUENT THAN QUARTERLY, PHARMACEU
TI CAL COVPANI ES WHI CH PROVI DE PRESCRI PTION DRUGS IN TH'S STATE SHALL
PROVIDE THE COW SSIONER W TH | NFORMATI ON NECESSARY TO CARRY QUT I TS
DUTI ES UNDER THI S SECTI ON. PHARMACEUTI CAL COVPANI ES OR THEI R REPRESEN-
TATI VES WHO PROVI DE PRESCRI PTI ON DRUGS I N THI S STATE SHALL DI SCLCSE I N
THE AGGREGATE ALL ADVERTI SI NG AND PROMOTI ONAL COSTS TO THE COWM SSI ONER
AS FOLLOWE:

(1) FOR EVERY HEALTH CARE PROFESSI ONAL WHO PRESCRI BES PRESCRI PTI ON
DRUGS AND FOR EVERY MANAGED CARE PLAN, PHARMACEUTI CAL BENEFI TS MANAGE-
MENT COWVPANY, HOSPI TAL AND CLI NI C WHI CH PROVI DES PRESCRI PTI ON DRUGS, THE
DOLLAR AMOUNTS SPENT ON THE PROFESSI ONAL, THAT PROFESSI ONAL'S STAFF AND
THE PERSONNEL OF THE MANAGED CARE PLAN AND THE PHARMACEUTI CAL BENEFI TS
MANAGEMENT COWVPANY, HOSPI TAL AND CLINIC, AND THE DOLLAR AMOUNT OF THE
PORTION OF THE PHARVACEUTI CAL COVWPANIES' DETAIL PERSONS  SALARIES
ATTRI BUTABLE TO ACTI VI TI ES LI STED BELOW

(1) EDUCATI ON AND EDUCATI ONAL MATERI ALS, REGARDLESS OF WHETHER
PROVI DED | N THE PLACE OF BUSI NESS OF THE HEALTH CARE PROFESSI ONAL, THE
MANAGED CARE PLAN, THE PHARMACEUTI CAL BENEFI TS MANAGEMENT COMPANY, THE
HOSPI TAL OR CLINIC OR, | N ANOTHER SETTI NG AND REGARDLESS OF WHETHER THE
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PHARMACEUTI CAL COVPANY DI RECTLY OR | NDI RECTLY PROVI DES THE EDUCATI ON AND
EDUCATI ONAL MATERI ALS;

(1) FOOD AND ENTERTAI NVENT;

(1'11)y GFTS, OR ANYTH NG WH CH | S RECEI VED W THOUT CONSI DERATI ON OF
EQUAL OR GREATER VALUE;

(1V) TRIPS;

TRAVEL,;

(M) FREE SAMPLES;
(M) SEM NARS;
(M1'1) REDUCED PRI CES ON PRESCRI PTI ON DRUGS; AND
(1 X) | NCOVE.
(2) PHARMACEUTI CAL COVPANI ES WHI CH ADVERTI SE I N MEDI A TO REACH A NEW
YORK AUDI ENCE AND PHARMACEUTI CAL COVPANI ES WHI CH CORRESPOND DI RECTLY
W TH CONSUMERS | N THI S STATE SHALL DI SCLOSE THE AGGREGATE COST OF THE
ADVERTI SING OF PRESCRI PTI ON DRUGS I N THE MEDI A AND | N CORRESPONDENCE TO
THE CONSUMER. FOR PURPOSES OF THI S SUBPARAGRAPH, MEDI A SHALL | NCLUDE,
BUT NOT BE LIMTED TO RADH O TELEVISION, THE | NTERNET AND DAI LY AND
VEEKLY MAGAZI NES AND NEWSPAPERS, BI LLBOARDS AND SI GNS. FOR PURPOSES OF
TH S SUBPARAGRAPH, CORRESPONDENCE SHALL MEAN DI RECT MAI L, TELEPHONE
COVMUNI CATI ONS AND ELECTRONI C MAI L DI RECTED TO SPECI FI C | NDI VIDUALS OR
HOUSEHOLDS. PHARMACEUTI CAL COVPANI ES SHALL DI SCLOSE THE AGGREGATE OF THE
PORTI ON OF SALARI ES OF THEI R DRUG REPRESENTATI VES AND SALESPERSONS THAT
HAVE ALL OR PART OF THEI R EMPLOYMENT | N ACTI VI TI ES ENUMERATED | N SUBPAR-
AGRAPH ONE OF THI S PARAGRAPH.

(3) THE COW SSI ONER SHALL COLLECT AND COWPI LE DATA FROM PHARMACEU-
TICAL COWPANIES REQUI RED TO PROVI DE | NFORMATI ON UNDER THI S PARAGRAPH.
THE COWM SSI ONER SHALL USE APPROPRI ATE MEASURES TO ANALYZE AND COVPARE
DATA W TH DATA ON | NPATI ENT HOSPI TAL STAYS, AMBULATORY SERVI CES, | NVA-
S| VE PROCEDURES AND VI SI TS TO HEALTH CARE PROFESSI ONALS TO CONDUCT THE
COST/ BENEFI T ANALYSI S REQUI RED UNDER THI S PARAGRAPH.

(4) THE COW SSIONER SHALL DI SSEM NATE DATA | N ACCORDANCE WTH THI' S
PARAGRAPH AND SHALL, NO LATER THAN TWD YEARS FROM THE EFFECTI VE DATE OF
THI S PARAGRAPH, DI SCLOSE HI' S OR HER FI NDI NGS AND MAKE RECOMVENDATI ONS TO
THE GOVERNOR, THE TEMPORARY PRESI DENT OF THE SENATE AND SPEAKER OF THE
ASSEMBLY ON THE COSTS ASSOCI ATED W TH ADVERTI SI NG AND PROMOTI ONAL ACTI V-
| TIES BY PHARMACEUTI CAL COVPANIES, ON THE | MPACT OF ADVERTISING AND
PROVOTI ONAL  ACTIVITIES UPON THE UTI LI ZATI ON OF PRESCRI PTI ON DRUGS, THE
NECESSI TY OF | NPATI ENT HOSPI TAL STAYS, AMBULATORY CARE, | NVASI VE PROCE-
DURES, WVISITS TO HEALTH CARE PROFESSI ONALS AND HEALTH | NSURANCE PREM UM
RATES.

S 3. This act shall take effect immediately.



